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An Independent
udicia

Ancient Times

The ancient civilizations of China, Greece and Rome
all worked hard to keep any one person or group from
gaining too much power. To do this, officials were given
different powers or shared power with another leader.
This type of system was successful in helping ordinary
citizens maintain their freedom. When the separation
of powers broke down, however, the result was often
tyranny, chaos and decay.

Portrait of Thomas Jefferson by Rembrandt Peale in
80

Did you know...?

An independent judiciary upholds the rule of law and
protects our rights.

(1l

Ruins of the Roman Senate

Colonial Times

The weak judiciary installed by

the British monarchy enabled King
George Ill of England to subjugate
the American colonies. The Founders
of our Nation recognized that a
strong and independent judiciary
served as a bulwark against tyranny.
In the Declaration of Independence, the Founders decried the British judicial
system, declaring that King George Ill “made judges dependent on his will alone,
for the tenure of their offices, and the amount and payment of their salaries.”

1846 lithograph by Nathaniel Currier entitled
“The Destruction of Tea at Boston Harbor™

Constitutional Convention

At the Constitutional Convention in 1787, the Framers of the Constitution separated governmental powers
into three areas: executive (the presidency), legislative (Congress) and judicial (courts). The judicial branch
checks the power of the executive and legislative branches and upholds the supremacy of the law through
the power of judicial review.

Alexander Hamilton, our first Secretary of Treasury, a Founding Father, a political philosopher and General
Washington’s aide-de-camp in the Revolutionary War, wrote: “There is no motive which induced me to put
my life at hazard through our revolutionary war, that would not now as powerfully operate on me, to put it
again in jeopardy in defense of the independence of the judiciary.”

e

Foundations of an Independent Judiciary

Article Il of our Constitution created the federal judiciary separate from the legislature
and the executive. That is why the federal judiciary is known as the “Third Branch”
of our government. Article Ill confers upon the judiciary life-long tenure for judges
during good behavior and prohibits the reduction of compensation while in office.
The security of tenure and salary preserves the independence of the judiciary by
shielding federal judges from unwarranted interference and protecting them from
political pressures.

Notably, the Constitution says nothing about the one job the Supreme Court is most
known for today. That is the power to review federal and state laws to determine
whether or not they are constitutional. Some scholars have argued that the Founders
assumed that the Supreme Court would have this power without having to spell it
out in the Constitution. They cite, for example, Alexander Hamilton in The Federalist
Papers, a series of articles published to support the ratification of the Constitution.
He wrote:

Rk T “The interpretation of the laws is the proper and peculiar
THE province of the courts. A constitution is, in fact, and must be
Aﬁﬁ?fﬁdﬁf‘ﬁ regarded by judges, as fundamental law. It therefore belongs
E‘t“'f'j"f""_" to them to ascertain its meaning, as well as the meaning of any

particular act proceeding from the legislative body.”

P Thisduty and power ofthe independentjudiciary was confirmed

PHILO-PUBLIUS, by Chief Justice John Marshall, our longestserving Chief Justice

PrRcavie el of the United States Supreme Court (1801-1835). He authored

| Wit et il the 1803 decision of Marbury v. Madison in which the Court

declared that, because the Constitution was the supreme law

of the land, any statute that violated it could not stand and it was the duty of the

Supreme Court to overturn the statute. Marbury v. Madison marked the first time that

the Supreme Court declared a law “unconstitutional,” and it established the Court

as the ultimate authority on the meaning of the Constitution through the process of
judicial review.

In many ways, this power was unique to the American
experience. Even England, the origin of so many

of our political and legal principles, did not give its ?
judges the power to overrule acts of parliament on ~
constitutional grounds. \

Portrait of John Marshall by Henry Inman 1832

Did you know...?

At the time of the Founding, the creation of an independent

judiciary was a revolutionary, unique experiment.

Going Forward

The independence of the judiciary has permitted it to issue unpopular opinions
protecting individual rights we now cherish. For example, in the 1954 case of Brown v.
Board of Education, the Supreme Court declared that state laws establishing separate
public schools for black and white students were unconstitutional. That same year,
in Hernandez v. Texas, the Court ruled that Hispanics and all other racial groups were
protected by the Fourteenth Amendment from discrimination.

Attorney Gustavo Garcia, Pete
Hernandez, Attomey Johnny
Herrera on courthouse steps, circa
1953

Nettie Hunt and her daughter on the steps of the Supreme Court
after the Brown v. Board ruling

Today, there are thirteen United States Courts of Appeals. Eleven of them cover groups
of states, one covers the District of Columbia, and one hears certain types of cases
nationwide. From 1891 to 1929, New Mexico was part of the Eighth Circuit. When
Congress established the modern Court of Appeals for the Tenth Circuit in 1929, New
Mexico joined Colorado, Kansas, Oklahoma, Utah and Wyoming as part of that circuit.

The Importance of Judicial Independence

Former and current Supreme Court Justices have echoed the words of Alexander
Hamilton in describing the importance of anindependentjudiciary tothe preservation
of our cherished freedoms.

In 2003, former Chief Justice of the United States William Rehnquist declared
“that the creation of an independent constitutional court, with the authority to
declare unconstitutional laws passed by the state or federal legislatures, is probably
the most significant single contribution the United States has made to the art of
government.”

William Rehnquist
Associate Justice of the Supreme Court
1972 - 1986,

(1972 - 1986)
Chief Justice of the United States
(1986 - 2005)

In her book, The Majesty of the Law: Reflections of a Supreme Court Justice, retired

Supreme Court Justice Sandra Day O’Connor wrote:

Sandra Day O"Connor

The first critical safeguard in the American system is the independence of
the judiciary. The founders of our nation recognized that it is essential to the
legitimacy of the judiciary - and to the legitimacy of the government itself -
that the judiciary be a force free from potential domination by other parts of
government. . . . Judges are entrusted with ultimate decisions over the life,
freedoms, rights, duties, and property of citizens. These judges will never have
the respect and trust of the citizens if they are believed to be acting as the
enforcement arm of an oppressive government, or to be subject to corrupt

Associate Justice of the Supreme Court
(1981 - 2006)

influences.

In a September, 2009 speech, Supreme Court Justice Stephen Breyer stated:

Judicial independence is an essential component of a rule of law, one that is
necessary to tie together our nation of 300 million people of every race, every
religion, and every viewpoint imaginable. That independence is a national
treasure. Other generations created it; we benefit from their work.

\:,y
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Stephen Breyer
Associate Justice of the Supreme Court
(1994 - present)
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Constitutional Convention

At the Constitutional Convention in 1787, the Framers of the Constitution separated governmental powers
into three areas: executive (the presidency), legislative (Congress) and judicial (courts). The judicial branch
checks the power of the executive and legislative branches and upholds the supremacy of the law through
the power of judicial review.

Alexander Hamilton, our first Secretary of Treasury, a Founding Father, a political philosopher and General
Washington'’s aide-de-camp in the Revolutionary War, wrote: “There is no motive which induced me to put
my life at hazard through our revolutionary war, that would not now as powerfully operate on me, to put it
again in jeopardy in defense of the independence of the judiciary.”

ler Hamilton by John Trumbull
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The Importance of Judicial Independence

Former and current Supreme Court Justices have echoed the words of Alexander
Hamiltonindescribing theimportance of anindependentjudiciary to the preservation ”
of our cherished freedoms.
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In 2003, former Chief Justice of the United States William Rehnquist declared .
“that the creation of an independent constitutional court, with the authority to
declare unconstitutional laws passed by the state or federal legislatures, is probably
the most significant single contribution the United States has made to the art of
government.”
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‘William Rehnquist
Associate Justice of the Supreme Court
1

972 - 1986)
Chief Justice of the United States
(1986 - 2005

In her book, The Majesty of the Law: Reflections of a Supreme Court Justice, retired
Supreme Court Justice Sandra Day O’Connor wrote:

The first critical safeguard in the American system is the independence of
the judiciary. The founders of our nation recognized that it is essential to the
legitimacy of the judiciary - and to the legitimacy of the government itself -
that the judiciary be a force free from potential domination by other parts of
government. . . . Judges are entrusted with ultimate decisions over the life,
freedoms, rights, duties, and property of citizens. These judges will never have

the respect and trust of the citizens if they are believed to be acting as the
Am;a.i’}lit%gg,@ﬁl',‘i’imcﬂm enforcement arm of an oppressive government, or to be subject to corrupt
influences.

In a September, 2009 speech, Supreme Court Justice Stephen Breyer stated: I

necessary to tie together our nation of 300 million people of every race, every
religion, and every viewpoint imaginable. That independence is a national ~ }
treasure. Other generations created it; we benefit from their work.
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Stephen Breyer
Associate Justice of the Supreme Court
(1994 - present)
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