UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW MEXICO

In re:

FURR’S SUPERMARXKETS, INC.,
Case No. 11-01-10779-SA
Chapter 11
Debtor.

AGREED ORDER REGARDING ADEQUATE ASSURANCE OF PAYMENT OF
POSTPETITION UTILITY CHARGES OF EL PASO ELECTRIC COMPANY

This matter came before the Court on the stipulation of the debtor and debtor in possession
Furr’s Supermarkets, Inc. (the “Debtor”) and the El Paso Electric Company (the “Utility”) and the
Court, being sufticiently advised in the premises, FINDS:

A. On February 8, 2001 (the "Petition Date"), the Debtor filed a voluntary
petition for relief under chapter 11 oftitle 11 of the United States Code, 11 U.S.C. §§ 101-1330 (as
amended, the "Bankruptcy Code") in this Court. The Debtor continues to operate its business and
manage its properties as debtor-in-possession pursuant to sections 1107{a) and 1108 of the
Bankruptey Code.

B. The Utility provides electric utility services to the Debtor pursuant to the
account numbers and service addresses listed on Exhibit A hereto (each an “Account” and,
collectively, the "Accounts").

C. On February 8, 2001, the Debtor filed a Motion For Order Under 11 U.S.C. §§

105, 366, 503(b) and 507(a) Prohibiting Utilities from Altering, Refusing or Discontinuing Services



on Account of Prepetition Invoices and Establishing Procedures for Determining Requests for
Additional Adequate Assurance (the "Motion").

n. By its order, dated February 8, 2001 (the "Utility Order"), this Court granted
the Motion.

E. Pursuant to the terms of the Utility Order, the Utility has requested that the
Debtor provide additional adequate assurance of payment to it different than that set forth in the
Utility Order.

F. The Debtor and the Utility have reached a resolution of the issues outstanding
between them related to additional adequate assurance of payment and other issues, on the terms and
subject to the conditions set forth below.

G. Notice and opportunity for hearing on this Agreed Order are adequate and
proper under the particular circumstances.

NOW THEREFORE, in consideration of the foregoing, the Debtor and the Utility hereby
agree and stipulate as follows:

1. This Agreed Order and not the Utility Order shall govern the terms of
postpetition services from the Utility to the Debtor.

2. Except as otherwise provided herein, Utility shall provide electric service to

cach Account in accordance with the rules, regulations, tariffs, statutes, faws, ordinances, and billing

nroge P{iwu(‘@hh’ tn ] Ttilitv in the state in wihich the farilitule) cnrnnmsonding o nival A o et ia

located.



3. Except as otherwise provided herein, the Utility will continue to provide
utility services to the Debtor and will continue to invoice the Debtor for such services in the same
manner as was customary prior to the Petition Date.

4, Within seven days of the date this Agreed Order is entered, the Debtor shall
pay to the Utility a security deposit in the amount of $362,500 (the "Security Deposit™). The
Security Deposit shall be paid in cash by check or wire transfer. If paid by check, such check shall
be delivered to: El Paso Electric Company, Attention Jeffrey T. Weikert, 123 W. Mills Street, El
Paso, Texas 79901. If paid by wire transfer, such transfer shall be made to an account designated in
writing by Utility’s counsel, Jeffrey T. Weikert, to Debtor’s counsel, Robert H. Jacobvitz or
David T. Thuma.

5. The Security Deposit shall secure puyment of any and all amounts that may
become due for post-petition service to each of the Accounts prior to termination of service to all
Accounts or transfer of all Accounts to a separate entity.

6. The Security Deposit shall bear interest at six percent per annum and shall be
returned to the Dehtor, less any amounts due for unpaid Utility invoices for postpetition services,
upon the earlier of (i) eighteen months from the date of deposit (provided none of the Accounts is
chronically delinquent) or (ii) the termination of service to the Debtor at all Accounts or the transfer
of all accounts to a separate entity.

7. Any default in payment of any undisputed amount due on any Account that

oceurs prior to termination of service to the Account or transfer of the Account to a separate entity



shall be satisfied from the Security Deposit, without waiver of the Utility’s administrative claim for
any unpaid amount that exceeds the amount of the Security Deposit.

8. Allinvoices for utility services rendered by the Utility to the Debtor shall be
faxed and mailed to Deborah Kershaw, an ciployee of the Deblor (telephone number: (505) 944~
2612; fax number (505) 944-2674; mailing address: 4411 The 25 Way, NE Suite 100, Albuquerque,
NM 87109), or such other employee as the Debtor may designate in writing to the Utility. All
questions, overnight check payments, and/or correspondence from the Debtor to the Utility shall be
directed to Joe Garibay, an employee of the Utility (telephone number: (915) 543-2058; fax number:
(915) 521-4737; mailing address: 123 W. Mills Street, El Paso, Texas 79901), or such other
employee as the Utility may designate in writing to ‘Fhe Debtor.

9. The Debtor will pay all invoices by wire transfer or by check within 7
calendar days after receipt of faxed copies thereof. In the case of pavment by check, the check must
be received by the Utility within the payment deadline.

10.  Ifthe Debtor fails to pay any invoice within the required time, the Utility may

tax and mail to the Debtor’s employee designated in paragraph 8 above a disconnect notice with

respect to the defaulted Account. [If the Debtor fails to pay the invoice within five calendar days

Account without further order of the Court.

11. If the Utility terminates service for a particular Account, the Dcbtor may
reinstate service pursuant to the applicable Regulations. In connection with such reinstatement,

Debtor shall restore to the Security Deposit any amount applied under paragraph 7 to satisfy the



default on such Account.

12. In the event that electric service to 4 or more Accounts is terminated for
nonpayment of undisputed postpetition charges and has not been reinstated by the Debtor, the Utility
may terminate service to all Accounts without further order of the Cowt. Il such reinstatement
requires payment of a deposit, the amount thereof shall be added to the Security Deposit.

13. Any undisputed charge for postpetition utility services provided by the Utility
to the Debtors shall constitute an administrative expense in accordance with sections S03(b)(1)(A)
and 507(a)(1) of the Bankruptcy Code.

14, This Aorﬁﬁd_()tdf'-r;q withont nraindiaa tn the Qisl-as 1-

other relief from the Court to prevent the Utility from terminating service to any or all of the
Accounts. provided that any such relief must be conditioned upon the Debtor providing reasonable
adequate assurance to the Utility, and the Debtor shall bear the burden of proof at any hearing on the
Debtor’s request for such relief, This Agreed Order is also without prejudice to Utility seeking relief
trom the Court in order to provide Utility additional adequate assurance of payment for postpetition
electric service to Debtor, provided that Utility shall bear the burden of proof at any hearing on the
Utility’s request for such relief,

15. This Stipulation and Agreed Order contains the entire agreement between the
parties with respect tn the subject matter herein and may not be changed, amended, moditied or
altered except by written agreement signed by each party and approved by the Court or as otherwise
ordered by the Court. No representations have been made or relied upon by the parties, except as set

forth herein.
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EL PASO ELECTRIC COMPANY

By: 75[74/7)”47/4/[ 'tz’;-/é /if/ﬂ%:d/”:y / 7{”/ .
Jeffrey T, Weikert ' 77

Assistant General Counsel

123 W. Mills Street

Fl Paso, Texas 79901

(915) 543-5759

(915) 521-4747 (fax)

JACOBVITZ, TH \ %;KER P.C.

By: //tf/z/% 5/:/ _

Robert H. Jacobvitz

David T. Thuma

500 Marquette N.W., Suite 650
Albuquerque, NM 87102

(505) 766-9272

(505) 722-9287 (fax)

-and-

SKADDEN, ARPS, SLATE, MEAGHER & FLLOM LLP
Jay M. Goffman and Alan J. Carr
Four Times Square

New York, New York 10036-6522 i hereby certity that a true and correct copy

of the foregoi ] [

- A o Joregoing was either electronicall

{212) 735-3000 ransmitted, faxed, delivared or mailed tg
the listed counsel and parties an:

- and -

MAR § 6 2001

Mary B. Anderson



SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
Richard Levin (CA State Bar No. 66578)

Peter W. Clapp (CA State Bar No. 104307)

Amy S Park (CA State Rar No. 208204)

300 South Grand Avenue, Suite 3400

Los Angeles, California 90071-3144

(213) 687-5000

Attorneys for the Debtor-in-Possession



APPENDIX 1

~ STORE LOCATION '~ ACCOUNT NUMBER
6021 NMESAST ~0226-0504-01
1701 E UNIVERSITY AVE . 03746790-02
201 KERBEY AVE - | 0447-0225-02
6910 N MESA ST | 0447-0525-02
951 NRESLERDR 0447-0665-01

8050 N MESA ST

0447-0770-02

5514 ALAMEDA AVE

0640-1714-01

0350 DYER ST

5111 FA!RBANKS DR

3518 MONTANA AVE

0647-0400-02

0647-0655-02

0647-1055-01

8115 NORTH LOOP DR

8115 NORTH LOOP DRHSE

0840 -4804-03

0840-4806-02

201'S AMERICAS AVE LITES

0945-1260-02

3100 N LEE TREVINO DR A

1229-2670-01

3100 N LEE TREVINO DR LITES

 1229-2675-01

701 N MAIN ST

3333 N YARBROUGHDRSTEA

11705 MONTWOOD DR

1590 GEORGE DIETERDR

(9480 VISCOUNT BLV

1279-1500-02

1329-4545-01

1347-0575-01

1409-3470-01

1347056501

1840 N LEE TREVINODRSTE 506  1447-1580-01

3100 N LEE TREVINO DR

1147 GERONIMO DR

1447-1600-01

1536-1553-01

317 E MAIN DR
8201 DYER ST

1647-0610-02

1716-1015-01

—

9730 RAILROAD DR

4809-3338.02

201 S AMERICAS AVE

1847-0680-02

10765 KENWORTHY ST

2024-4010-02

7601 NORTH LOOP DR

0732-3000-01

EXHIBIT
A

2/28/01 4:03 PM



