UNITED STATES BANKRUPTCY COURT | peia _
DISTRICT OF NEW MEXICO EEIEERE RS B S Y
". -L-qul_
IN RE: )
)
FURR’S SUPERMARKETS, INC. ) Case No. 11-01-10779-SA
a Delaware Corporation, )
)
Debtor. )
)
DESERT EAGLE’S RESPONSE TO
DEBTOR’S MEMORANDUM IN SUPPORT OF
TOR’ H
F w N N
CONDITION APPROVAL OF THE TRANSFER OF THE DEBTOR’S LICENSES
T1 WH ALER

TO THE HONORABLE JAMES C. STARZYNSKI, CHIEF UNITED STATES BANKRUPTCY JUDGE:

The Debtor’s motion should be denied. The New Mexico Liquor Control Act creates a
comprehensive scheme for regulating the traffic and distribution of intoxicating liquors within the
State of New Mexico in a valid exercise of powers reserved to the State under the Twenty-First
Amendment to the United States Constitution and in a valid exercise of the State’s police powers.
which is not pre-empted by the United States Bankruptcy Code. Desert Eagle Distributing
Company of New Mexico, L.L.C. sets out its response more fully below:

L The 21st Amendment: The LCA Controls.

Section Two of the Twenty-First Amendment (“21st Amendment”) provides that,
“The transportation, or importation into any State, Territory, or possession of the United States for
delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited.”

U.S. ConsT. AMEND. XXI § 2. Historically, the 21st Amendment “subordinated Congress’ rights
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under the Commerce Clause to the power of a State to control, and to control effectively, the traffic
in liquor within its borders.” United States v. Frankfort Distilleries, Inc., 324 U.S. 293, 300 (1945).

The most recent Supreme Court case addressing the inter-relation between the States’
21st Amendment powers and federal law is Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691 (1984).
In Capital Cities, an Oklahoma statute prohibited the advertising of alcoholic beverages. except by
means of strictly regulated on-premises signs. Id. at 695-96. The Oklahoma Attorney General
determined that this ban prohibited cable television systems operating in Oklahoma from
transmitting or re-transmitting out-of-state commercials for alcoholic beverages. /d. The Supreme
Court struck down the law and heid: “[WThen a State has not attempted directly to regulate the sale
or usc of liquor within its borders — the core § 2 power — a conflicting exercise of federal authority
may prevail.” Id. at 713 (emphasis added). “We hold that when, as here, a state regulation squarely
conflicts with the accomplishment and execution of the full purposes of federal law, and the State’s
central power under the Twenty-First Amendment of regulating the times, places, and manner under
which liquor may be imported and sold is not directly implicated, the balance between state and
federal power tips decisively in favor of the federal law, and enforcement of the state statute is barred
by the Supremacy Clause.” [d. at 716 (emphasis added).

The Supreme Court employed a two-step analysis for addressing conflicts between
federal law and 21st Amendment powers: (1) the court first determined whether the state regulation
“squarely” conflicted with “the full purposes of federal law”, and (2) the court then determined
whether the state regulation was an exercise of the State’s “central power” under the 21st
Amendment. 7d. at 716. According to the Supreme Court, the States’ “central power” under the 21st

Amendment is to regulate “the sale of liquor” with a State and to regulate “the times, places, and
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