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UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEW MEXICO 01 Jui 18 P 2:56
_ S, Dbl LOURT
IN RE: ) »’\LF?L--H.fi-f.‘-?i]l:ij WM.
)
FURR'S SUIPERMARKETS, INC. } Case No. 11-01-10779-SA
a Delaware Corporation. )
)
DNebtor. )
)

DESERT EAGLE DISTRIBUTING COMPANY’S
RESPONSE TO THE UNSECURED CREDITORS COMMITTEE'S
OBJECTION TO FIVAL ()RDER 1 AUTHORIZIN(. DEBTOR TO OBTAIN

TOTHE HONORABLEJAMES C. STARZYNSKI. CHIEF UNTTED STATES BANKRUPTCY JUDGL:

Desert Eagle Distributing Company of New Mexico, L.L.C. ("Descert agle™) submits this
response Lo the “Official Committee of Unsecured Creditors ol Turr's Supermarket Inc.”s Objection
to Final Order (1) Authorizing Debtor to Obtain Secured Financing. (2) Granting Adequate
Protection and (3) Granting Other Relief: Motion to Avoid l.iens: and Objection to Claims of

[.enders and Liguor License Sccured Claimants™ filed on behalt of the Unsecured Creditor’s

1gtenn

1. The UCC moves to avoid the liens of the “Liquor License Secured Claimants™
Desert Eagle 1s one of the Liquor License Secured Claimants.
2. The UCC's avoidanee motion is asserted under the authority of 11 LLS.C. § 544. Lien

avoidance under § 544 is not properly the subject ol a motion, but instead must be pursued in an

adversury proceeding. 5 COLLIER ON BANKRUPTCY 9§ 544,02 at 344-6 (15th Lid. Rev'd 2001).
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3. The “strong arm™ powers of 1] U.S.C. § 344 are invested in the trustee, not the UCC.

4. The UCC fails to speeity which of the § 344 avoiding powers the UCC believes to
be applicable in relation to the liens of the Liquor License Sceeured Claimants. The UCC further fails
1o provide any authority for the proposition that (a) the 11 1LS.C. § 544 “strong arm™ powers grant
the trustee “a superior and senior and first lien position on the 1.iquor Licenses™. or (b) the UCCs
request that the Court find that the “Liquor License Secured Claimants are junior secured clatmants
with regard to the Debtor-In-Possession’s interest in the Liquor Licenses. and that the Debtor holds
a perfected tirst priority licn on the Liguor Licenses™.

5. The Liquor License Secured Claimants (including Desert Eagle) hold valid. duly-
perlected. super-priority liens upon the Debtor’s liquor licenses by virtue of § 60-613-3 NMSA 1978,
recognized as automaticallv-perfected super-priority liens by fnre D & AL Inc. 114 B.R. 274, 276
(Bkricy. 12.N.M. 1990). Such liens are perfected at the timwe that the debt is incurred. 1d.. at 276.
Such liens are not avoidable under any provision of 11 LLS.C. § 344,

6. 1L ULS.CL§ 544 allows the trustee/DIP to avoid liens which are unpertected as ot the
petition date | § S4d(a) 1}]. places the trustee/DIP in the position of a creditor who has exhausted all
legal remedies as of the petition date and is therefore entitled o immediately pursue equitable
remedies in the enforcement and collection of debts. including the equitable remedy of marshalling
of assets |§ 344a)2)]. and allows the trustee/DIP to avoid any lien or transfer avoidable by a
hypothetical bonafide purchaser of real property of the Debtor as of the petition date [§ 344(a)(3)].
S COLLIER ON BANKRUPTCY € 544.02, 544,05, 544.06. 344.07.544.08. 11 U.S.C. § 544 also gives

the Trustee the power to avoid transfers that would be fraudulent or prelerential under state law | §

-2
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344(b)]. 5 COLLIER ON BANKRUPTCY * 544.09. None of the foregoing provistons would apply to
allow the Debtor to avoid the liguor license licns at 1ssuc.

7. Liquor license liens of the type granted by the New Mexico liquor wholesalers lien
statute are recognized as perfected liens in the bankruptey context. fnre D & AL Ine. 114 B.R. at
2760 of. In re Anchorage International Inn, Inc., 718 1°.2d. 1446 (9th Cir. (Alaska) 1983).
Therefore. the liquor license liens at issue are not subject 1o the “strong arm™ powers of 11 U.S.C.
§ 544

FOR THESE REASONS. Desert Fagle respecttully prays that the UCC™s motion and the
relief requested by the UCC in relation to the Liquor License Secured Claimants be, in all respects.
denied. Desert Fagle also prays for such other and further reliet to which it may show itsell justly
entitled.

Respectfully submatted.

SCOTT. HULSE. MARSHALL. FEUILLE.

FINGER & THURMOND, P.C.
1100 Chasc Tower
201 East Main Drive
El Paso. Tcxas 79901
(915) 53352493
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I hereby certify that 4 true and correct copy of the toregoing instrument was delivered to the
matrix by mail on this 16 day of June, 2001.
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New York. New York [0036-6322

William F. Davis
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New York. NY 10022

Paul Iish
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500 Fourth Street NW, Suite 1000
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Gieorge Davies
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Kyle 5. McKay

Corporate C'ounsel
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15330 South Redwood Road
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Detroit. MI 48243-1157

Jennie Deden Behles (Walley)
1. . Behles & Associates
400 Gold Ave, SW, Suite 400
Albuquerque, NM 87102

Robert I. Bothe

MeCrrath, North, Mullin & Kratz, P.C.
One Central Park Plaza, Suite 1400
222 South Fifteenth Street

Omaha, NB 68012

Julia B. Rose

The Law Firm of Julia B. Rose
1227-B South St. Francis Drive
Santa I'e, NM 87505

Brenda Moody Whinery

United States Trustee

421 Gold Street. SW, Room 112
Albuquerque. NM 87102

David R. Mayo

Benesch. Friedlander, Coplan &
Aronolf, LLP

2300 BP Tower - 200 Public Square
Cleveland. OI1 44114

Duncan Scott

Scott & Kicnzle

Box 587

Albugquerque, NM 87103-0587



Carlos A. Miranda

Andrew B. Krafsur
Kratsur Gordon Mott, P.CC.
PO, Box 1322

El Paso, Texas 79947-1322

Victor A, Sahn

Sulmever, Kupets, Baumann &
Rothmain

300 South Grand Avenue, 14" Floor
[.os Angeles. CA 90071

Patrick L. Hayden
McGuirewoods, LLLP
9000 World Trade Center
10] West Main Street
Norfolk, VA 23510

Gregory [esse

Jenkins & Gilchrist

1443 Ross Avenue, Suite 3200
Dallas. TX 75202-2799
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