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UNITED STATES BANKRUPTCY COURT . w1 A o
DISTRICT OF NEW MEXICO C1Jui 1L AM 43
In re:
FURRS SUPERMARKETS, INC
Debtor. Case No, 11-01-10779 SA
RESPONSE OF NEW MEXICO BEVERAGE COMPANY,

SOUTHERN WINE & SPIRITS OF NEW MEXICO, INC. AND NATIONAL
DISTRIBUTING COMPANY TO OFFICIAL COMMITTEE OF UNSECURED CREDITORS OF
FURR’S SUPERMARKETS, INC. OBJECTION TO
FINAL ORDER (1) AUTHORIZING DEBTOR TO OBTAIN SECURED
FINANCING, (2) GRANTING ADEQUATE PROTECTION AND (3) GRANTING OTHER
RELIEF AND MOTION TO AVOID LIENS; AND OBJECTION TO CLAIMS OF LENDERS
AND LIQUOR LICENSE CLATMANTS
New Mexico Beverage Company, Inc.. Southern Wine & Spirits of New Mexico, Inc. and

National Distributing Company, Inc.. (“the Wholesalers™) by and through counsel of record, Hisey &
Cadigan, P.C. (Michael J. Cadigan} hereby object and respond to the Official Commutiee of Unsecured
Creditors of Furr's Supermarkets. Inc.’s Objection 1o Final Order (1) Authorizing Debtor to Obtain
Secured Financing. (2) Granting Adequate Protection and (3) Granting Other Reliet, filed on May 23,
2000 {"the Motion™).

The Official Committee of Unsecured Creditors of Furr’'s Supermarkets, Ine. (*UCC™) has, in its
objection, filed a motion which, among other things, seeks to avoid liens of liquor license secured
claimants. Motion at 10. The Motion, to the extent it seeks to avoid the licns on the liguor licenses in
favor ot the distributors, should be denied because 1) the Wholesalers” liens are valid and were pertected
prior to the filing of the petition in this case; 2) because the UCC lacks standing to bring the Motion: and
3) the Wholesalers were not given proper notice of the Motion.

1. New Mexico Beverage Company, Inc., Southern Wine & Spirits of New Mexico, Inc.

and National Distributing Company. Inc. are wholesalers that scll and have sold alcoholic

beverages and non-alcoholic beverages to Debror in both the pre-petition and post



h

petition periods. Debtor is indebted to the Wholesalers for significant dollar amounts
arising out of pre-petition sales of inventory to Debtor.

Debtor is the holder of a number of liquor licenses issued by the New Mexico
Departiment of Regulation and Licensing, Alcohol and Gaming Division. These licenses
entitle Debtor to sell alcoholic beverages in its stores. Each license 1s believed to have a
market value of approximately $250,000.00.

Pursuant to NMSA §60-6B-3, the Wholesalers have liens on each of the Debtor's licenses
to secure the payment for shipments of alcoholic beverages. NMSA §60-6B-3 provides as
follows: “The transfer, assignment, sale or lcase of any licensc shall not be approved
until the director is satisfied that all wholesalers who are creditors of the licensee have
been paid or that satisfactory arrangements have been made between the licensee and the
wholesaler for the payment of such debts. Such debts shall constitute a lien on the
license, and the lien shall be deemed to have arisen on the date when the debt was
originally incurred.”

This statute has been interpreted by this Court to create a “superpriority lien™ in favor of

the wholesalers over all other liens. D & M, Inc. v. United N.M. Bank. 114 Bankr. 274

{Bankr. D.N.M. 1990). Pursuant to New Mexico law. the Wholesalers have a
superpriority lien on Debtor’s liquor licenses o secure unpaid amounts relating to pre-
petition shipments.

On March 14, 2001, this Court entered the Order, and established deadlines for objecting
to it. The Order gave the DIP lenders a lien on virtually all of the Debtor’s property but,
following ohjections by several distributors. specifically preserved the senior priority of
the liens on Furr's liquor licenses in favor of New Mexico Beverage Company. Inc..
Southern Wine & Spirits of New Mexico and Premier Distributing Company. (Premier
Distributing is represented in this matter by separate counsel.) Tn order to protect their

rights the Wholesalers and Premier filed timely objections to the final order in which they



preserved their rights to assert the liens on liquor licenses. No liquor distributor, other
than those listed above, made a timely objection to the final order or requested language
in the Order protective of their liens,

6. The UCC contends erroneously that the Wholesalers' liens. pursuant to NMSA §60-6B-3
cannot be enforced and thus, do not arise, until there is a transfer of the liquor licenses.
The UCC goes on to reason, that because any such cnforceability arises only after the
petition, that the Wholesalers’ liens may be avoided pursuant to 11 U.S.C, § 544,

7. In fact, it is well established that the Wholesalers' licns arise and become immediately
enforceable upon each sale of product to a retailer. In its Motion. the UCC fails to recite
the second sentence of NMSA §60-6B-3 which, when referring to the Wholesalers™ Hen
provides: “Such debts shall constitute a lien on the license, and the lien shall be deemed
to have arisen on the date when the debt was originally incurred.” Thus the plain
language of the Wholesalers® Lien Act makes il clear that the lien anses and becomes
enforceable upon each sale. All of the sales relevant here occurred before the Petition
was filed in this case.

8. The UCC is not entitled to seek to void the Wholesalers’ liens. Generally, only the
debitor in possession or trustee may act under Section 544. The UCC may only act after
the debtor in possession fails to act. Inre Martin. 124 B.R. 69 (Bnkr. N.DD. I11. 1991}

9. Finally. the Wholesalers did not receive notice of the Motion as it was buried 1n an
objection in violation of the local rules. See, e.g. NM 1L.BR Rule 9013-1(c)

Wherefore. Wholesalers request that the Motion be denied. together with such other relief the

Court deems just,
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Davis & Pierce, P.C.

PO Box 6

201 Broadway Blvd. SE
Albuquerque, NM 87102
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United States Trustee
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