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RESPONSE OF PRICEWATERHOUSECOOPERS, LLP TO
UNITED STATES TRUSTEE'S MOTION TO COMPEL DEPOSITIONS
OF WITNESSES DESIGNATED BY PRICEWATERHOUSECOOPERS, LLP

TO THE HONORABLE JAMES §. STARZYNSKI, UNITED STATES BANKRUPTCY JUDGE:

Comes now PricewaterhouseCoopers. LLP (*Pw(C"), financial consultants for the Debtor,
and files its Response of PricewaterhouseCoopers, LLP to United States Trustee’s Motion to Compel
Depositions of Witnesses Designated By PricewaterhouscCoopcrs, LLP (the “Response™). In
support of the Response, PwC respectfully represents:

1. BACKGROUND

l. On February 8, 2001 (the “Petition Date™). Furr’s Supermarkets, Inc. (“Furr’s” or the
“Debtor”) filed a voluntary petition under chapter 11 of the United States Bankruptey Code. Onthe
Petition Date, the Debtor filed its Application for Order Under 11 U.S.C. 327(a) and Fed. R. Bank.
P. 2014 Authorizing the Employment of PricewaterhouseCoopers, LLP as the Debtor’s Financial
Consultants (the “PwC Retention Application™). The PwC Application was supported by the
Dcclaration of Loretta Cross.

2. PwC’'s retention was approved by Order Granting Motion to Employ

PricewaterhouseCoopers LLP as Debtor’s Financial Consultant, entered June 27, 2001.
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3. On November 16, 2001, Pw(C filed its First and Final Application For Allowancc of
Compensation and Reimbursement of Expenses Incurred by PriccwaterhouseCoopers LLLP as
Financial Advisors For the Debtors For the Period February 8. 2001 Through May 31, 2001 (the
“PwC Fce Application™).

4. On December 7, 2001, the Office of the United States Trustee filed its Objection to
Fec Application By First and Final Application For Allowance of Compensation By
PricewaterhouseCoopers LLP as Financial Advisors For the Debtor (the “UST Objection™). In the
UST Objection, the UST raiscs a number of factual allegations concerning the work performed by
PwC. Such allegations include:

(i) The number of intraoffice conferences conducted by PwC were

“excessive’” and included an “unnecessary number of participants.™

(11}  Pw(C assigned an “unnccessary™ number of profcssionals to render
services related to preparation of presentations made (o the
Commitiee and in connection with employee retention and
compensation analysis.

(iii)  Scnior level professionals performed scrvices that could have been
perlormed by lower-level associates or accounting staff.

{iv)  PwC should have rccognized earlier than it did that the Debtor’s
deteriorating financial condition did not justify the fees and expense
that were being incurred.

5. On January 8, 2002, the Court entered its Order Resulting From Preliminary Hearings

on Fec Applications (the “Fec Application Order™). Pursuant to the Fec Application Order, a hearing

[ ]
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on the PwC Fee Application is sct for January 31, 2002 at 1:30 p.m. (the “PwC Fee Application
Hcearing™).

0. On December 31, 2001, the UST filed and served on PwC its U.S. Trustee's
Designation of Witnesses For Hearings on Fec Applications (the “UST Witness List™). The UST
lists Michele Lombard and Jean LaShelle, both bankruptey analysts. as the UST''s witnesses for the
PwC Fee Application Hearing.

7. From January 17, 2002 through January 19, 2002, thc UST produced exhibits to PwC
that the UST intends to introduce at the PwC Fee Application Hearing. Thesc exhibits include (i)
summary sheets of PwC billing entries prepared by Michele Lombard; (ii) monthly operating reports
filed by the Deblor; and (iii) an analysis of the monthly operating reports preparcd by Jean [aShellc.

8. The UST requesied that PwC producc Toretta Cross and Kevin Regan for telephonic
depositions during the week of January 25, 2002, PwC agreed 1o do so.

9. On January 19, 2002, PwC requested that the UST produce Michelec Lombard and
Jean LaShelle for depositions. In addition, PwC requested that the UST produce for deposition the
person most knowledgeable about the factual allegations raised in the UST Objection pursuant to
Rule 30(b)(6) of the Federal Rules ot Civil Procedure. The UST refused, stating that the UST had
no obligation to produce for depositions any person in the UST’s office regarding the UST
Objection.

10.  On January 19. 2002, the UST filed its Motion to Compel Depositions of Witnesses

Designated by PricewaterhouscCoopers, LLP (the *Motion to Compel™).! PwC has not been served

The Muotion to Compel did not state under which Rule the UST was secking relel’
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by the UST with a Notice of Deposition or a subpoena requesting that PwC produce either Ms, Cross
or Mr. Regan.
I1. LEGAL ARGUMENT
1. Rule 30 of the Federal Rules of Civil Procedure (**‘Rule 30"), states in relevant part:

(a)(1) A party make take the testimony of any person, including a party, by
deposition upon oral cxamination without leave ol'court . . ..

{b}(6) A party may in the parly’s notice and in a subpoena name as the
deponent a public or privale corporation or a parlnership or association or
governmental agency and describe with reasonable particularity the matters on which
examination is requested. In that event, the organization so named shall designate
onc or more officers, directors, or managing agents, or other persons who consent to
testify on its behall, and may set lorth, for cach person designated. the matters on
which the person will testify.

Fed. R. Civ. P. 30 (cmphasis added).

12. Rule 37 of the Federal Rules of Civil Procedure (“Rule 37") provides the structure
for compelling discovery. Rule 37 providcs. in relevant part, that if a party fails to appear for a
deposition “aficr being served with proper notice.” the party noticing the deposition may make a
motion to the courl in which the action is pending to compel such attendance. Fed. R. Civ. P. 37(a),
(d). A motion to compel [iled pursuant to Rule 37 must include a certification that the movant has
“conferred or attempted to confer in good faith” with the other party. /d.

13. The UIST has failed to comply with Rule 30 or Rule 37 by failing to prepare and serve
PwC with cither a Notice of Deposition or a subpoena requesting that Ms. Cross or Mr. Regan

appear for a deposition at a stated time or place. Accordingly, the UST's Motion to Compel is

procedurally defective and premature,
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14.  Thc UST filed its Motion to Compel bascd upon its mistaken belief that PwC refuscs
to produce Ms. Cross and Mr. Regan. Pw( has never tuken that position. PwC understands that the
UST has a right to take the depositions of Ms. Cross and Mr. Regan pursuant to Rule 30. PwC has
been at all times willing to produce Ms. Cross and Mr. Regan. The UST, however, has insisted that
PwC produce Ms. Cross and Mr. Regan informally while at the same time refusing o produce its
witnesses for deposition. Accordingly, PwC has been forced to insist that the parties make formal
discovery requests, so that cither party’s failure to comply with a formal discovery request may be
brought before this Court.

15.  The UST has refused to informally produce for deposition the bankruptcy analysts
who are listed on the UST Witness list and who prepared the exhibits the UST intends 10 introduce
at trial. In addition, the UST has rcfused to produce the “person most knowledgeable™ about the
factual allegations raised in the UST Objection.” Pw( believes that the UST has an obligation to
produce such persons for depositions.

16. As set forth in paragraph 4 above, with onc or two exceptions, the {actual allegations
raised in the UST Objection are genceric and non-specific. PwC has the right to take discovery on
such allegations to deternmine the specific portions of the PwC Fee Application that the UST believes
arc objectionable. PwC otherwise faces the near-impossible task of responding to these allegations
at trial.  Accordingly, contemporancously with the filing and service of this Response, PwC has

served upon the UST Notices of Deposition and Subpocnas for Michelle Lombard, Jean LaShelle

3
© Ron Andazoela. an Assistant United States Trustee, has disclosed 1o counsel for PwC that he is the person with the mosl
knowledye reparding the UST Objection.
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and (he “person most knowledgeable™ at the UST, A copy of these Notices and Subpocnas are
attached hereto as Exhibit A.

17.  The UST has provided no authority for its position that the UST is immune from
discovery requests. The oppositce is true. In re Travelstead, (Bankr. D. Md. 1997); see also In re
J.F.D. Enterprises, Inc., 223 B.R. 610, 630 (Bankr.D.Mass. 1998). In Travelstead, the Office of the
United States Trustee for Region 4 sought a protective order for the deposition of an assistant U.S.
Trustee. After the court denicd the request [or a protective order, the assistant ULS. Trustee appeared
al the deposition, but refused to answer any questions on the grounds that (1) her testimony was not
“authorized™; and (ii) all the information shc possessed was privileged. Travelsread, 212 B.R. at
507. Upon further hearing, the court dirccted the assistant U.S. Trustee to answer questions that
were not subject to a properly-asserted privilege. The court concluded that, “The U.S. Trustee may
not evade discovery of nonprivileged facts based on an agency decision not o authorize deposition
testimony where the U.S. Trustee is a party.” /. at 508."

WHEREFORE, PwC respcctfully requests that the Court deny the Motion to Compel, and

grant PwC such other and further relief 1o which it is justly entitled.

* The court ulso noted that a notice of deposition pursuant (o Rule 30{b)(6) was the appropriate method in which to seck
the testimony of the Office of the ULS. Trustee. *Under this procedure, the person or persons so designated would testify based on
the knowledge of the entity.  The designated person must make a good faith effort to prepare adequately 1o answer fully and
uncvasively the yuestions posed.™ Ll at 309,
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Respectfully submitted this 21" day of January, 2002.

s -1
Charlch\. Beckham, Jr.
Texas State Bar Number 02016600
Blaine F. Bales
Texas State Bar Number 24049979
HAYNES AND BOONE, LLP
1000 Louisiana, Suitc 4300
Houston, Texas 77002
Telephone: (713) 547-2243
Telecopy: (713) 236-5638

COUNSEL FOR
PRICEWATERHOUSECOOPERS, LLLP

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing Response was
scrved upon the parties fisted below by facsimile on the 21 day of January 2002 1n accordance with
the Federal Rules of Bankruptcy Procedure.

Ron Andazola

United Stales Trustec

U.S. Department of Justice

421 Gold Avenue,. S.W. Room 112
Albuguerque, NM 87102

Fax # (505) 248-6558

Robert Jacobvitz

David T. Thuma

Jacobvilz Thuma & Walker
500 Marquette N.W., Suitc 6350
Albuquerque, NM 87102

Fax # (503) 766-9287

gw fjf’f -

Blaine’F. Bates
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW MEXICO

IN RE;
Chapter 11

FURR'S SUPERMARKETS, INC. Case No. 11-01-10779-SA

LG oD ol LT LOT Lt

Debtor,

NOTICE OF INTENT TO TAKE
DEPOSITION OF MICHELE LOVIBARD

TO: Michele Lombard, by and through Ronald Andazola, Office of the United States Trustce,
421 Gold Avenue, S.W., Room 112, Albuguerque. New Mexico 87102,

PLEASE TAKE NOTICE that PricewatcrhouscCoopers, LLP, by their undersigned
counsel, will take the deposition upon oral examination pursuant to the Federal Rules of Civil
Procedure of Michele Lombard in connection with the factual allegations raised by the Office of
the United States Trustee in its Objection to First and Final Fee Application tor Allowance of
Compensation By PricewaterhouscCoopers, LLP as Financial Advisors for the Debtors.

The deposition shall take place at Joe Jamison Court Reporters, 201 Third Sireet.,, NNW.,
Suite 1180, Albuquerque, New Mexico, on January 25, 2002 at 9:30 a.m. before an officer duly
authorized to administer oaths and will continue, if necessary, from day to day until compieted
with such adjournments as to time and place as may be nccessary. The deposition may be
videotaped or othcrwise recorded in a manner authorized by the Federal Rules of Civil

Procedure. You are invited to atlend and cross-examine.




Dated: Januaryﬁ_, 2002.

HAYNES AND BOONE, LLP

N
Charlé<’A. Beckham, Jr.
TBA No. 02016600
Blaine F. Bates
TBA. No. 24026979
1000 Louisiana St.

Suite 4300

Houston, TX 77002
Phone: (713) 547-2000
Fax: (713)547-2688

COUNSEL FOR PRICEWATERHOUSECOOPERS, LLP

H-312110.1

12



CERTIFICATE OF SERVICE

[ hereby certify that a true and correct copy of the foregoing pleading was served via
facsimile and by United States First Class Mail, postage prepaid. on the parties listed below on
the Z{ day of January, 2002.

Ron Andazola

United States Trustee

U.S. Department of Justice

421 Gold Avenue, S.W. Room 112
Albuquerque, NM 87102

Fax # (505) 248-6558

Robert Jacobvilz

David T. Thuma

Jacobvitz Thuma & Walker
500 Marquetie N.W ., Suite 650
Albuquerque, NM 87102

Fax # (505) 766-9287

Béme F. Bates
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United States Bankruptcy Court

DISTRICT OF NEW MEXICO

Inre SUBPOENA IN A CASE UNDER
THE BANKRUPTCY CODE
FURR’'S SUPERMARKETS, INC.

Deblor Casc No: 11-01-10779-SA

To: Chapter 11
MICHELE LOMBARD

Officc of the United States Trustee

421 Gold Avenue, S.W., Room 112

Albuquerque, NM 87102

B YOU ARE COMMANDED to appear at the place, date and time specified below to testify at the taking of a deposition in the
above case.

PLACE DATE AND TIME
Joe Jamison Court Reporters January 25, 2002
201 Third Street, NNW. 9:30 a.m.

Suite 1130
Albuquergue. NM 87103

81 YOU ARE COMMANDED to produce and permit inspection and copying of the following documents at the place, date, and
time specified below (list documents or objects):

PLACE DATE AND TIME

ISSUING OFFICER SIGNATURE AND TITLE DATE

January 21, 2002

ISSUING OFFICER S NA\/ﬂ:_VADDRESS ND PHO’Q‘F NUMBER
Charles A. Beckham, Jr. -

Haynes and Boone, LLP

1000 Lowsiana, Ste. 4300

Houston, TX 77002

(713) 547-2600

H-312087.1
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PROOF OF SERVICE

DATE PLACK

SERVED

SERVED ON IFRINT NAMI)

MANNER OF SERVILT

SERVED BY IPRINT NAME)

NTLE

DECLARATION OF SERVER

I declare under penalty of perjury under the laws of the United States of America thar the foregoing information

contained in the Proof of Service is true and correct.

Executed on

DATE

T SIGNATURE OF SERVER

ADDRESS UF SERVER

Rule 45, Fed. R.Civ.P., Parts (¢) & (d) made applicable in cases under the Bankruptey Code by Rule 016, Fed. - Bankr. P.

1) PROTECTION (OF PERSONS SUBJETT 10 SURPOENAS.

{13 A party ur 4n atwmey responsible for the isswance and service of a subpyena
shall take reascnable steps to avoid mposing undo burden or expense on a person
subject W that subpoena. The court on behalf of which the subpoena was issued shall
enfurce this duty and impose upon the party ur aumey in breach of this duty an
appropriate sunction, which nay include, but is nul linmed 1o, lust canungs and a
rensonable attomey's teg

[2HAY A person conmunded to produce and pernit inspevtion and cupying of’
1 P! I K p¥ing

desimated bouks, papers, ducuenents ur tangible things, or inspection ut prenuses necd
not Jppear in person at the place of production or ingpecton unless comnunded o
appear tor depusitun, heannyg or trial,

(B) Subject o paragraph (4323 of this rule, a person comumanded w prodoce and
permit inspeetion and copmg nwy, witin 14 Javs alter service of the subpoena or
hefore the time specified tur complisnce af such time 8 less than 14 davs afler servive,
scrve upon the pary or attorney designuted in the subpocna wntten objechon to
inspection or copying ol any or 2l of the designated matertaly or of the prenuses. ¥
vbjection is nude, the pany serving the subpuena shall nut be entinled s inspect and
copy the materials or inspect the premises except pursuamt (o an vrder of the count by
which the sunpoena was issued. [f vbjection has been nae, the party serving the
subpotnd muy, upon notice w the person commanded 1 produce, nwwve atany tune for
an vrder 1o ¢umpel the production. Such an order w compel production shull prowet any
person who is nota party or anaificer of a patty fron signiicant expense resclting from
the inspectinn and copymy cotnniiled,

(00A) Ontimely ot the coare by which g auhpoend was ssued shall quash o
nedify e schpoena ic i

(1) fails to allow reasonahle tine tor compliance;

(u) requeine u persvn @ ho 18 nela party 10 rasvel 1o a place more than 109 nles
from the place where that person resides, s enploved or regolardy fansacts

H-195765.1

business m persons, except that, subject 1o the provisions of clause rew INBWI) of
this rule, such a person nay in orler 10 attend Tl be commanded w wavel from
any sich place within the stade in whicls the mwial is held, or

(m) reyuires discksure of privileged or other protected maler and no
exceplion ur waiver applies, or

11¥} subjects a person W udue burden.

D

I a subpiwena

i} requires disclosure of a trade secret or other conlidentid]l research,
develepment. or comumercial infomation, v

(i) reyuires disclosure of an unretyined expert's opinion sr inforrmnen not
describing specific events or ocewrences in dispube and mesultug froni the espere=s
stwily made not at the request of any party, ur

(1i1) requires & person who 1s not 3 party ur g afficer o a party o incur
substuntial expende w Lravel more than 100 miles to ateend tral, the coun may,
prutect a persun subject 10 or affected by the subpoena, quash or medife the
subpoena or, If the party in whose behalf the subpnenu is issued shuws a
substantial need for the testinoay or material il the perton W who the
subpueng i3 addressed will he rewsonably compensatwed, the court nay onder
appedrance or production anly upon specified condiens.

1) DUTIES [N RESPONDING TO SLBPOLNA

(17 A petson responding 10 @ subpoead 1o pmdiee dJocuments shall produce them
as Lhey are kept in the uswsl course of business or shall organze and label them
cormespond with the categories i the demand

12} When information subject o a subpeena is withhield on a clarm that it is
privileged ot subject ko protecticon as trial prepardtion nilenals. the clam shall be made
expressly and shall he supported by a descnption of the nature of the ducuments.
colmenunicationy, o dungs ant produced that is suificient wu enable the demanding panty
10 contest the clain.



UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW MEXICO

IN RE:
Chapter 11

FURR’S SUPERMARKETS, INC. Case No. 11-01-10779-SA

O WO O O -

Debtor.

NOTICE OF INTENT TO TAKE
DEPOSITION OF OFFICE OF THE UNITED STATES TRUSTEE

TO: Ronald Andazola, Office ot the United States Trustec, 421 Gold Avenue, S.W., Room
112, Albuquerque, New Mexico 87102.

PLEASE TAKE NOTICE that PricewaterhouseCoopers, LLP, by their undersigned
counscl, will take the deposition upon oral examination pursuant to Rule 30(b)(6) of the Federal
Rules of Civil Procedure of the person most knowledgcable at the Office of the United States
Trustee, with respect to the factual allegations raised by the Office of the Umited States Trustee
in its Objection to First and Final Fee Application for Allowance of Compensation By
PricewaterhouseCoopers, LLP as Financial Advisors for the Debtors, including, but not limited
10:

The number of intraoffice conferences conducted by PwC  were
“excessive” and included an “unnecessary number of participants.”

PwC assigned an “‘unnecessary” number of professionals to render
services related to preparation of presentations madce (o the Committee and
in connection with cmployee retention and compcnsation analysis.

Senior level professionals performed services that could have been
performed by lower-level associates or accounting staff.

PwC should have recognized earlier than it did that the Debtor’s
dcteriorating financial condition did not justify the fees and expense that
were being incurred.



The deposition shall take place at Joe Jamison Court Reporters, 201 Third Street., N.W .,
Suite 1180, Albuquerque. New Mexico, on January 25, 2002 at 1:00 p.m. before an officer duly
authorized to administer oaths and will continue, if necessary, from day to day until completed
with such adjournments as to time and place as may be neccssary. The deposition may be
videotaped or otherwise recorded in a manner authorized by the Federal Rules of Civil
Procedure. You are invited to attend and cross-examine.

Dated: J anuaryﬂ_, 2002.

HAYNES AND BOONE, LLP

%' b~
Charte§ A. Beckham, Jr.

TBA No. 02016600
Blaine F. Batcs

TBA. No. 24029979
1000 Louisiana St.
Suite 4300

Houston, TX 77002
Phone: (713) 547-2000
Fax: (713) 547-2688

COUNSEL FOR PRICEWATERIHOUSECOOPERS, LLP

H-312155.1

g8 ]



CERTIFICATE OF SERVICE

[ hereby certity that a true and correct copy of the foregoing pleading was served via
facsimile and by United States First Class Mail, postage prepaid, on the parties listed below on
the #  day of January, 2002.

Ron Andazola

United States Trustee

U.S. Department of Justice

421 Gold Avenue, S'W. Room 112
Albuquerque, NM 87102

Fax # (505) 248-6558

Robert Jacobvitz

David T. Thuma

Jacobvitz Thuma & Walker
500 Marquette N.W., Suite 650
Albuquerque, NM 87102

Fax # (505) 766-9287

74

Blaine F. Bates
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United States Bankruptcy Court

Inre

DISTRICT OF NEW MEXICO

SUBPOENA IN A CASE UNDER
THE BANKRUPTCY CODE

FURR'S SUPERMARKETS, INC.

Debtor
To:

Case No: 11-61-10779-SA

Chapter

Office of the United States Trustee

421 Gold Avenue, SW., Room 112
Albuquerque, NM 87102
Attn: Ronald Andazola

11

Pursuant to Rule 30{b)(6) of the Federal Rules of Civil Procedure, the Office of the United States Trustee has an obligation to
designate a person or persons to testify on the matters described in more detail in the Notice of Intent to Take Deposition of
Otfice of the United States Trustee, as attached hereto.

m SUCIH DESIGNATED PERSON OR PERSONS ARE COMMANDED to appear at the place, date and time

specified below to testily at the taking of a deposition in the above case.

PLACE

Joc Jamison Court Reporters
201 Third Street, N.W.
Suite 1180

Albuguergue, NM 87102

DATE AND TIME
January 25, 2002
1:00 p.m.

C YOU ARE COMMANDED to produce and permit inspection and copying of the following documents at the

place, date, and time specified below (list documents or objects):

PLACE

DATE AND TIME

ISSUING OFFICER SIGNATURE AND TITLE

DATE

January 21, 2002

ISSUING OFFICFR S NAME. ADDRI:bS
Charles A. Beckham, Jr.

Haynes and Boone, LLP

1000 Louisiana, Ste. 4300

Houston, TX 77002

{713) 547-2600

F D/j-rom: NUMBER

H-312103.1
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PROOF OF SERVICE

DATE PLACE

SERVED

SERVED ON {PRINT NAME)

MANNER UF SLRVICE

SERVED BY (PRINT NAAME)

TITL:

DECLARATION OF SERVER

I declare under penalty of perjury under the laws of the United States of America that the [oregoing information

contained in the Proof of Service is true and correct.

Executed on

DATE

T SIONATURE OF SERVLR

ADDRESS OF SERVER

Rule 45, Fed.R.Civ I’ . Pants (v} & (J) made applicable in cases under the Bankruptey Code by Rule 9016, Fed, R, Bankr. P.

(€) PROTECTION OF PERSONS SURJECT TO SUBPOLNAS.

(1Y A parly ur an attomey responstble for the wswance Jod service uba subpoend
shall take reasonable steps to avord nmposing wido burden or ¢xpense nn a person
subjeer w that subpoena. The court on ehalf of which the subpoens was issued shall
enforce this Juty and impuose upon the party or atemey in breach of us Juty wn
appropriate sanction, which mav melude, but o oot limtted e, Tuit eamings and a
reasomable atomes s fee

(2HA) A person conmanded 3 produce and pemut mspection wid copymg of
destgnated books, papers. documents or tangihle tings. or inspectiun ol premises nevd
not appear in person al e plsce of production or Mspecton unless commanded w
appear fur depositon, hearing or il

{13} Subject w paragraph (di2) of dus rule, o persun commanded 10 produce and
permmt inspection and coping twy, within 14 days after senvice of the subpuena or
beture the tinw specitied for compliance 1 such wme i less than 14 days afler servive.
serve upon the parly or altorney designated in the subpoena wntien abjection w
inspection or copying of any or a1l of the designated materials or of the prenuses. 17
objection is nade, e party serving the subpuena shall e be entitled o inspect and
wony the matenals or inspect the premuises cveept purswant w an order of the court hy
which the subpoena was issued. Lf whjection has been nade, 1he party semang the
subpocna may, upon notice o the person commanded [ produce, newve atany tme ror
an urder ko conmel the pooduction Such an order o conpel production slall protect any
persen whay is nota party or an officer ufa party from sigmiticant gxpense resulting tmm
the inspectivn did copymg commanded.

(300 On umely muolion, the court by which a subpoena wag issued shall quash o
modify the subpuoena irit

(1) Eails t allow reasenuble hine for conpliance
{1 requine 3 person who 1s ot J party w avel so a plave eore dae [ miles
fiom the place where that person resides, is enployed or regularly ransacts

H-29 A

wn
-2
[+
n

husimess m persons, except that. subject W the provisions nf clause (e X3 BRinyof
this ruly, such 2 persun nuy in order to attend mal be comnzndsd w0 ravel from
any such place within the state m which the il 15 held, or

fiii) vequres Jdiselosure of prvaleged or other protected udter and no
exception ur wakver upplics, ur

(1v) subjecti a person 1y undue hurden.

B

[fa subpnena

1) requires disclosure of a e secrel or oflwr confidential research.
develnpnwnt, or comnewrel mformation, ue

110 resjuires disclasure of ian unrelmed eapert's opinion ur nloomutiun not
deseribing specilic events of vocurmences in dispute and resulting o the expert 5
study made not at the request ot any party, or

L) reguirex a persen who is @ party or an oflicer o 2 party w incur
substantial expense to travel more than 100 miies o attend tnal, the court may. lo
prutect 4 persnu subjeet tu or affecled by the subpoena, quash or modify the
subpocnd or, 10 the party 1 whose behall’ the subpoena i3 issued shuws a
substantiul need for the testinwny or ratenal that the person 1o whom the
subpuena 14 addiessed will he reasonably cormpensaiet, the court may order
appearaive ur production only upan spevitied comditions.

{dp DUTIES IN RESPONDING TO SURBPOENA,

(1) A persun reapading v a subpaena e proaduce Jovtnwants shall prmduce them
as they are kept m the uswal course of Trusiness or sitwld organize and label them tw
conmespond with the categuries i the demand.

(2) Whenr urtornuton subiect to a subpoena s withheld on g claim that it is
privileged or subject W proteviwn ak twial preparation natenals, the camshall be made
expredsly al shail be suppoeried by a desenplion nf the nuture of the docaments,
CUmMpMnications. o Jhings nat produeed that is suflicient o enabie the denunding pamy
w zontest the clam




UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW MEXICO

IN RE:
Chapter 11

FURR'S SUPERMARKETS, INC. Case No. 11-01-10779-SA

S A L A A A

Debtor.

NOTICE OF INTENT TO TAKE
DEPOSITION OF JEAN LaSHELLE

TO:  Jean LaShelle, by and through Ronald Andazola, Office of the United States Trustee, 421
Gold Avenue, S.W., Room 112, Albuquerque, New Mexico 87102,

PLEASE TAKE NOTICE that PricewaterhouseCoopers, LLP, by their undersigned
counsel, will take the deposition upon oral examination pursuant to the Federal Rules of Civil
Procedure of Jean LaShelle in connection with the factual allegations raised by the Office of the
United States Trustee in its Objection to First and Final Fec Application for Allowance of
Compensation By PricewaterhouseCoopers, LLP as Financial Advisors for the Debtors.

The deposition shall take place at Office of the United States Trustee, 2929 N. Central
Avenue, Room 700, Phocnix, Arizona, on January 24, 2002 at 9:30 a.m. before an officer duly
authorized to administer oaths and will continue, if necessary, from day to day until completed
with such adjournments as to time and place as may be necessary. The deposition may be
videotapcd or otherwise rccorded in a manner authorized by the Federal Rules of Civil

Procedure. You arc invited to attend and ¢cross-examine.

11-312134.1



Dated: January 4 , 2002.

HAYNES AND BOONE, LLLP

T fples”
CharlesA. Beckhm, Ir.
TBA No. 02016600
Blaine F. Bates
TBA. No. 24029979
1000 Louisiana St.
Suite 4300
Houston, TX 77002
Phone: (713) 547-2000
Fax: (713) 547-2688

COUNSEL FOR PRICEWATERHOUSECOOPERS, LLP

[



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing pleading was served via
facsimile and by United States First Class Mail, postage prepaid, on the parties listed below on
the A day of January, 2002.

Ron Andazola

United States Trustee

U.S. Department of Justice

421 Gold Avenue, S.W. Room 112
Albuquerque, NM 87102

Fax # (505) 248-6558

Robert Jacobvitz

David T. Thuma

Jacobvitz Thuma & Walker
500 Marquette N.W., Suite 650
Albuquerque, NM 87102

Fax # (305) 766-9287

AR -

Blaif6 F. Bates
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United States Bankruptcy Court

DISTRICT OF NEW MEXICO

In re SUBPOENA IN A CASE UNDER
THE BANKRUPTCY CODE
FURR’S SUPERMARKETS, INC.

Debtor Case No: 11-01-10779-SA

To: Chapter 11
JEAN LaSHELLE

Office of the United States Trustee

2929 N. Central Avenue, Room 700

Phoenix, AZ 85012

B YOU ARE COMMANDED to appear at the place, date and time specified below to testify at the taking of a deposition in the
above case.

PLACE DATE AND TIME
Office of the United States Trustee January 24, 2002
2929 N. Central Avenug, Room 700 9:30 a.m.

Phoenix, AZ 85012

O YOU ARE COMMANDED to produce and permit inspection and copying of the lollowing documents at the place, date, and
time specified below (list documents or objects):

PLACE DATE AND TIMLE

[SSUING OFFICER SIGNATURE AND TITLE DATE

January . 2002

—

ISSUING OFFICER’S WMET’/TDDRES? ANP PHONE NUMBER
Charles A. Beckham, Jr. /}6

Haynes and Boone, LLP :

1000 Louisiana, Ste. 4300

Houston, TX 77002

(713} 547-2600

H-312125.1
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PROOF OF SERVICE

DATE YLACE

SERVED

SERVED ONPRINT NAME)

MANNER OF SERMICE

SLRVED BY iPRINT NAME)

TINF

DECLARATION OF SERVER

[ declare under penalty of perjury under the laws of the United States of America that the foregoing information

contained in the Proot of Service is true and correct.

Executed on

DATE

SIGNATLRE () SERVER

ADDRISS 0F SERVER

Rule 43, Fed R.Civ.P., Parts (c) & () made applicable in cases under the Bankruptey Code by Rule Y01n, Fed. R Bankr P.

(¢} PROTECTION OF PERSONS SUBJECT To) SUBPOENAS

(13 A pary or an anomey responsible for the $suance and servaice of' 3 subpoena
shall take reasvmable steps o avoid mupusing unde burden or expense un a person
subject 10 that subpoena. The cowrt on bebalf ur wilich the subpoci wag issued shall
entbrce this Juty and ingpose upon the party or attomey it breach of this duty an
apprupriate sanction, which nay include. but 15 not Tinuted 1o, lost camings and s
reasonable attomey's foe

(IKA) A person commanded o prodace and permic inspection and coping of

designated books. papers. documents or tangtble things, or inspectinn ol prenses need
not appear in perion at the place of prodwclion or mspection wnless commanded
appear tor deposition, hearing or trial.

(1) Subpecl w paragraph (d)(2) o this rule, a persan commanded 1 produge and
permut inspection and coping nay, wibn 14 Jdays alter service of Lhe subpuena or
hefore the time specified for conpliance if such e is less than 19 Jass after service.
serve upon the party or altomey designated in the subpoena wniten shjection tu

inspection or cepying uf any or all of the designated maferals or of te premises. 117

vhjection is made, the party serving the subpoena shail not be entitled w inspect and
cupy Lhe matenals or sspect the premises exwept pursaant W an order of e court by
which the subpoena wus issued. IF gbjection bax been made, the party serang the
subpacna may, upon notice Lo the person commmnded o produce, move o any tinw for
an urder w cumpel the productivn. Sucl an order w compel preduciun shall prowct any
person who is not a party or an officer of o parts from syiificant expense resulting trom
the inspection and copying cormmanded.

1IHA) On umely moting, tie court by which a subpoena was issued shall quash or
mundity the subpeena if it

(4} fails o allow reasonabie toe fur compliance,

(n}require a persan who 15 not a party to ravel tu 3 plice mere dan 140 nmles
from the place where that persun resides. is eanploved ur regularly ransacts

H-295783.1

business in persuns. cacept that, subjecd tw the proviswons of vlaose e (3Bl of
this rule. such a persen nay v order to attend trial be comnanded to truvel Iom
afy tuch place withm the state in which the ral is held, or

() requites disclosure o privileged or wther protected matwr and oo
exception nr waser applics, or

{iv) subjects a4 person te andue burden,

n

14 subpogna

1) requites WJisckssure af & trade seceet or uther contidential research,
development, or cormmercial furmatien, or

{i1) requires disclusure of an unretained expert's opmon ue informwtion not
desenbing spevitic events ur vecurmences it dispuce and resulting ifom the experr-s
study made not at the request of dauy party, nr

(ui) requires a person wha is not a pany or an offcer of o party o Ncur
substantbiai ¢xpense 1o travel iwwre than 190G miles to attend trial. the court may, 0
meteet b person sulject W or allected by the subpoena. guash or modify the
subpoena or §F the parly o whose behalt the subpoena 1 issued shows a
substantial heed for the eswmony or matenal that the persen w whom the
subpueia foaddressed will be rewsenably congiensated, the court nay onrler
appearanee ar production anly upes specified vunditons

() DIUTTIES IS RESPONDING O SUBPOENA.

(1) A persun responding 10 3 subpuena o produce docurents shall produce them
as they are kept m the usual cowse of business or shull urganeze and label them w
comespond with the vategories in thwe Jemand

(21 When intumuaton subject 0 3 subpoend is withheld onoa clann thae it 15
privileged o subject o proteetion as tnal preparaten moedals, the eluim shall be nude
erpressiy and siwll be suppurted by a description of the nature of the documents,
vunmmunications. o sings notproduced that s seiticient s cnable the densinding pany
W contest the clam



	D:\BatchScan\ReleasedImages\01-10779+1518+2002-01-22.TIF
	image 1 of 22
	image 2 of 22
	image 3 of 22
	image 4 of 22
	image 5 of 22
	image 6 of 22
	image 7 of 22
	image 8 of 22
	image 9 of 22
	image 10 of 22
	image 11 of 22
	image 12 of 22
	image 13 of 22
	image 14 of 22
	image 15 of 22
	image 16 of 22
	image 17 of 22
	image 18 of 22
	image 19 of 22
	image 20 of 22
	image 21 of 22
	image 22 of 22


