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IN RE: ; ALFCIERQUF. N M.
FURR'S SUPERMARKETS., INC. ) Case No. 11-01-10779-SA
a Delaware Corporation, )
)
Deblor. )
)
DESERT EAGLE DISTRIBUTIN PANY’ PLY

HELLER FINANCIAL’S
OBJECTION TO DESERT EAGLE JOINDER

TO THE HONORABLE JAMES §. STARZYNSKI, CHIEF UNITED STATES BANKRUPTCY JUDGE:

Desert Eagle Distributing Company of New Mexico, LLC ("Desert Eagle”), a creditor of
[Furr’s Supermarkets, Inc., Debtor-in-Possession, files this response to the “Objection to Desert Eagle
Joinder” filed by Heller Financial, Inc. (“Heller”) on or about May 23, 2001.

L. Desert Eaglc is the owner and holder of valid, duly-perfected, first-priority, statutory,
super-priority licns en some of the Debtor’s liquor licenses, which licns were automatically perfected
pre-petition by virtue of NMSA 1978 §60-6(b)-3 (1998) [see also In Re: What D 'Ya Call It, Inc., 105
N.M. 164, 730 P.2d 467 (1986})).

2. On or about May 18, 2001, Desert Eagle filed its “Joinder in the Objection of Premier
Distributing, and the Objection of New Mexico Beverage Company, Inc. Southern Wine & Spirits
of New Mexico, Inc., and National Distributing Company, Inc. to March 14, 2001 Final Order (1)
Authorizing Deblor to Obtain Secured Financing, (2) Granting Adequate Protection, and (3)

Granting Other Relicf” (“Desert Eagle’s joinder”) in this case.
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3. By its joinder, Desert Eagle is merely asking to be placed on equal footing with other
similarly-situated lienholders, such as Prcmier Distribuling Company, New Mexico Beverage
Company, Southern Wine & Spirils on New Mexico, and National Distributing Company, all of
whom have objected to the extent that the Order would impair their super-priority liquor-license
licns. Descrt Eagle’s liens fall into the samc class as those of such other wholesalers. The liquor-
license licns held by Desert Eagle and the others are all statutory, super-priority liens. Desert Eagle
simply secks to be granted equal treatment with such other similarly-situated secured creditors,
Equality of distribution among similarly-situated creditors is one of the central policies of
bankruptey law. Begier v. IRS, 496 U.S. 53, 110 S.Ct. 2258, 110 L.Ed.2d 46 (1990); In re Antweil,
97 B.R. 65, 66-67 (Bkricy. D.N.M. 1989)

4, Heller contends that Desert Eaglc’s joinder is untimely because, in Heller’s opinion,
Judge Black’s “Final Order (1) Authorizing Dcbtor to Obtain Secured Financing, (2) Granting
Adequate Protection and (3) Granting Other Relief” (“the Order”) established a April 30, 2001
decadline for objection by Desert Eagle. Desert Eagle respectfully submits that Heller Financial is
mistaken and that Descrt Eagle’s joinder is timely, for the following reasons:

(a) The Qrder does not require Desert Eggle to object by Apri
The April 30, 2001 date to which Heller refers is found in Paragraph 20 of the
Order. Paragraph 20 designates only two categorics of objections that must be filed and

served by April 30, 2001:

(1) Objcctions or complaints “respecting the provisions of
paragraph 19 above, or”

(2) Objection or complaints “respecting . . . any other provisions
herein that are predicated upon the validity, extent, priority,
avoidability or enforceability of the Pre-Petition Senior
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Indebtedness, the Pre-Petition ML Senior Debt, Pre-Petition Senior
Lenders’ pre-petition liens on and security interests in the Pre-
Petition Senior Collateral and MetLife’s pre-petition liens on and
security interests in the Pre-Petition ML Collateral.”

Desert Eagle’s joinder does not fail into cither category:

(i) Desert Eagle’s joinder does not complain of Paragraph 19. Paragraph
19 of the Order provides that the Debtor waives “any and all defenses . . . as to the
validity, perfection, priority, enforceability and non-avoidability . . . of the Pre-
Petition Senior Indebtedness and the sceurity intcrests in and licns on the Pre-Petition
Senior Collateral in favor of Pre-Petition Scnior Lendcers and the Pre-Pctition ML
Senior Debt and the Sccuritly Interest and Liens on the Pre-Pctition ML Collateral in
favor of MetLifc . . .." The Debtor may waive such defenses, but Desert Eagle is not
bound by the Debtor’s waiver and the Debtor’s waiver docs not operate as a waiver
of Desert Eagle’s licn rights, intcresis or priorities. Descrt Eagle’s joinder does not
relatc Paragraph 19 of the Order.

(i1) Desert Eagle’s joindcr does not complain of provisions of the Order
“that are predicated upon the validity, extent, priority, avoidability or enforceability
of the Pre-Petition Senior Indebtedness, the Pre-Petition ML Senior Debt, Pre-
Petition Senior Lenders’ pre-petition liens on and security interests in the Pre-Petition
Scnior Collateral and MetLife’s pre-petition liens on and sccurity interests in the Pre-
Petition ML Collateral." Descrt Eagle is, instcad, joining in complaints about the
provisions which would elevate the priority of post-petition financing liens on the
“DIP Collateral” over Desert Eagle’s statutory. super-priority liens without adequate

protection to Desert Eagle.
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Thus, paragraph 20 of the Order does pot require Descrt Eagle to file an objection by April
30, 2001 in order to preserve and assert its rights and its lien priority. Descrt Eagle’s joinder
is timely.

(b)

The Order provides that the “DIP Indebtedness . . . shall be secured by, and
Lenders are hereby granted, . . ., a first lien . . ., on all rcal and personal property and assets
of Debtor. of any kind and nature whatsoever, whether now owned or hercafter acquired by
Dcbtor and all proceeds, rents or profits thereof as more fully described in the Post-Petition
Loan Documents (collectively, ‘the DIP Collateral’, . . .). [Order, § 6(a). at p. 8.] While the
Order appears 1o provide adequatc protection to certain priority lienholdcrs, the Order grants
no such protection to Desert Eagle. Indeed. the Order makes no mention of Desert Eagle.
Thus. it appears that the Order would subordinate Desert Eaglc’s super-priority liquor-license
liens to the Lenders’ DIP Indebtedness lien, and would do so without granting adequate
protection to Desert Eagle in rclation to its super-priority liens. Yet the Bankruptcy Code
specifically requires that the following conditions be met in order to grant a priming lien
under $364:
“The court, after notice and a hearing, may authorize the obtaining of credit or the
incurring of debt secured by a senior or equal licn on property of the estate that is
subject to a lien only if —
(A) ihe trustee 1s unable to obtain such credit otherwise; and
(B) there is adequate protection of the interest of the holder of the lien

on the property of the estate on which such senior or equal lien is proposed to be
granted.”

11 US.C. § 364(d) 1} (cmphasis added). To the extent that the Order purports to subordinate
Desert Eagle’s supcr-priority liquor-license liens to the DIP Indebtedness liens, the Order
does so in violation of the express provisions of §364(d). In re T M. Sweenev & Sons LTL

Services, Inc.. 131 B.R. 984 (Bkrtcy. N.D. I1l. 1991). An order granting a priming lien under
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§364(d) must include adequatc protection for the lienholder whosc lien is being “primed”.
Id. 1 it does not, the order will not cffectively grant a priming lien even if the other
licnholder failed to object. [d.

(c)

Heller apparently wants the Court to treat the Order as an adjudication of lien
priority among compctling pre-petition liens or (o treat the Order as elevating the priority of
the Lenders® pre-petition liens over Desert Eagle’s statutory liquor-license liens. Neither is
proper. In regard to the former, objections regarding “the validity, extent, priority,
avoidability or enforceability” of the Lenders’ pre-petition liens must be detcrmined in the
context of an adversary proceceding. FED. R. BANKR. P. 7001. Inregard to the latter, it is
inconsistent with the Bankruptcy Code to usc §364(c) and/or §304(d) to cross-collateralize
pre-petition loans with post-petition §364 liens. 3 COILLIER ON BANKRUPTCY 9 364.04[2][c],
at 364-14, 304-15 (151h ed.). And related or analogous practices, "such as waivers of
prepctition causes of action against lenders or of substantive rights under the Code, would
also be questionable as terms of a lending transaction under section 364.” /d., at 364-15.
Descrt [Zagle respcctfully submits that “cross-priming” of licns would fall into the same
calegory of impermissiblc practices in connection with §364 financing as would cross-
collatcralization.

(d) The Order is not final.

Although the Order is called a "Final Order”, it clearly is not. Even under
Heller’s reading of the Order, timely objections to the Order were filed by various taxing
authorities, General Electric Company, Premier Distributing Company, New Mexico

Beverage Company, Southern Wine & Spirits of New Mexico. the Unsecured Creditors



Commitiee, and others. Such objections have not yet been heard or decided. Since the Order

is not vet final, there is no reason to deny Desert Eagle's joinder.

5. The liquor-license liens are automatic, statutory liens imposed as a matter of public
policy. The priority granted to such liens under New Mexico law reflects a strong public policy
commitment to the protection of liquor wholesalers such as Desert Eagle and Premier; the liquor-
licensc liens are automatic, non-~consensual, and trump even state tax licns. The liquor-license liens
are, then, distinet and distinguishable from the type of privately-granted conscnsual liens granted by
the Debtor to its lenders. All super-priority, liquor-license lienholders should receive cqual treatment
in rclation to any §364 financing authorized by the Court, and the Order should not create separate
classcs of liquor-license liens, some of which are adequately protected and some of which are not.

0. As a matter ol cquity, Heller and the other Lenders will not be prejudiced by Desert
Eaglc's joinder. The Lenders proceeded to fund post-petition loans to the Debtor knowing that
objcctions could be filed after entry of the Order. The Lenders knew that the Order would not
become final until all objection decadlines had passed. Recognizing Desert Eagle’s joinder does not
in any way prcjudice the Lenders. Before April 30, 2001, various objections were lodged. Between
April 30, 2001 and the date of Desert Eagle’s joinder, the Lenders did not change their position in
reliance upon the fact that Desert Eagle had not filed an objection.

FOR THESE REASONS, Desert Eagle respectfully submits that the April 30, 2001
objection date relied upon by Heller Financial docs not apply to Desert Eagle’s joinder and Desert
[Fagle docs hereby respectfully pray for recognition of Desert Eaglc’s joinder as timely, for

rccognition of Descrt Eagle's super-priority lien status and, alternatively, for adequate protection of
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Desert Eagle’s liquor-licensc liens. Desert Eagle also prays for such other and further relief to which
it may show itsclf justly cntitled.
Respectfully submitted,

SCOTT, HULSE, MARSHALL, FEUILLE,
FINGER & THURMOND, P.C.

1100 Chase Tower

201 East Main Drive

El Paso, Texas 79901 .

(915) 533-2493 / /

(915) ) 6-83B33 Telecopier

By:

Texas State Bar No. 06889800
ROBERT R. FEUILLE

Texas State Bar No. 06949100
Attorneys for Desert Eagle Distributing
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Jacobvitz Thuma & Walker. P.C.
Robert H. Jacobvilz

David 'I". Thuma

500 Marquette N. W.. Suite 650
Albuguergue, New Mexico 87102

Furr's Supermarkets, Inc.

¢/o Chief Financial Otficer

4411 The 25 Way NEW, Suite 100
Albuquergue, NM 87109

Bingham Dana LLP
Michael J. Reilly
Ronald J. Silverman
199 Park Avenue

New York. NY 10022

Paul Fish

Muadrall, Sperling, Roehl. Harris & Sisk,

500 Fourth Strect NW, Suite 1000
Albuguerque, NM 87102

George Davies

3300 South Parker Road
Suite 500

Aurora, CO 80014

Kyle §. McKay

Corporate Counsel

Smith's Food & Drug Centers, Inc.
1550 South Redwood Road

Salt Lake City, UT 84104

Donald R. IFenstermacher, P.C.

The Earthgrains Baking Companices,

Inc.
P.O. Box 70
Albuquerque. NM 87103-0700

Louis I. Price

McAfee & Taft

10" Floor, Two Leadership Square
211 N. Robinson

Oklahoma City, OK 73102

Daniel J. Behles

320 Gold SW, Suite 1001

P.0O. Box 413

Albuguerque, NM 87103-01415

Michael W. Bishop, Esy.
Arter & Hadden, LLP

1717 Main Strect, Suite 4100
Dallas, TX 75201

Skadden. Arps, Slate, Meagher& Flom
Jay M. Goffman

Alan J. Carr

FFour Times Square

New York, New York 10036-6522

William F. Davis
201 Broadway Blvd. SE
Albuquerque, NM 87102

Stuart E. Hertzberg

L. William Cohen
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36th Floor

Detroit, ML 48243-1157

Jennie Deden Behles (Walley)
J. D. Behles & Associates
400 Gold Ave. SW, Suite 400
Albuquerque, NM 87102

Robert J. Bothe

McGrath, North, Mullin & Kratz, P.C.
One Central Park Plaza, Suite 1400
222 South Fifteenth Street

Omaha, NB 68012

Julia B. Rose

The Law Firm of Julia B. Rose
1227-B South St. Francis Drive
Santa Fe, NM 87505

Charles P. Schulman

Allen J. Guon

Sachnoff & Weaver, Ltd.

30 South Wacker Drive, Suite 2900
Chicago. IL 60606

Ronald R. Del Vento
Assistant Attorney General
P.O. Box 12548

Austin, TX 78711-2458

Phillip Bohl

Gray, Plant, Mooty, Mooty & Bennet
3400 City Center

33 South Sixth Street

Minneapolis, MN 55402

James C. Jacobsen
Keleher & Mcl.eod

P.O. Drawer AA
Albuquerque, NM 87103
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Skaddcen, Arps, Slate, Meagher& Flom
Richard Levin

Peter W. Clapp

Stephen J. Lubben

300 South Grand Avcnue, Suite 3400
Los Angcles, California 90071-3144

Latham & Watkins

David S. Heller

Josef 8. Athanas

233 South Wacker Drive, 58th Tloor
Chicago, 1L 60606

Michael J. Cadigan

Hisey & Cadigan

6400 Uptown Blvd. NE Suite 570-W
Albuquerque, New Mexico 87110

Brenda Moody Whinery

United States Trustee

421 Gold Street, SW, Room 112
Albuquerque, NM 87102

David R. Mayo

Benesch, Friedlander, Coplan &
Aronoff, LLP

2300 BP Tower - 200 Public Square
Cleveland. OH 44114

Duncan Scott

Scott & Kienzle

Box 587

Albuquerque, NM 87103-0587

Suitin, Thayer & Brownc
Andrew J. Simons

Jay D. Hertz

Gail Gottlieb

P.O. Box 1945
Albugucrque, NM 87103

Alexander D. Crecca
Butt Thorton & Bachr PC
P.O.Box 3170
Albuquerque, NM 87190

Gordon S. Little, P.A.
40 First Plaza, NW

Suite 620

Albuquerque, NM 87102

David H. Thomas, ITI

Dave Thomas & Associates, P.C.
3915 Carlisle

Albuquerque, NM 87107



Carlos A, Mivanda

Andrew B. Krafsur
Krafsur Gordon Mott, P.C.
P.O. Box 1322

El Paso, Texas 79947-1322

Victor A. Sahn

Sulmeyer, Kupetz, Baumann &
Rothman

300 South Grand Avenue, 14" Floor
Los Angeles, CA 90071

Patrick L. Hayden
McGuirewoods, LLP
9000 World Trade Center
101 West Main Street
Norfolk, VA 23510

Gregory Hesse

Jenkins & Gilchrist
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