IN THE UNITED STATES BANKRUPTCY

FOR THE DISTRICT OF NEW MEXICO -

In re:
FURR'S SUPERMARKETS. INC.,

Deblor. Nu. 11-01-10779 SA

OBJECTION OF WEINGARTEN REALTY INVESTORS
TO ASSIGNMENT OF UNEXPIRED LEASES

Weingarten Realty Investors, a creditor and party-in-interest in the above-stvled
bankrupley case. through its attorneys of record. Butt Thornton & Bachr PC. objects to the
assignment of its unexpired leases to the third party purchaser. NEWCORP, proposed in the
Third Party Purchascr Notice and First Supplemental Third Party Purchaser Notice of Fleming
Companies. Inc. served July 27. 2001 and July 31. 2001, as follows:

FACTUAL BACKGROUND

Weingarten Rcealty Investors is the Lessor under the Shopping Center [ease
between La Cuesta Limited Partnership, lessor. and Saleway Stores. Incorporated. lessce. dated
July 22, 1983, and Short Form l.ease dated July 25. 1983, as modilicd by First Shopping Center
Lease Modification Agreement dated March 8, 1984 and assigned to FFurr’s. Inc., as lessee. by
the Sccond Shopping Center lLease Modification Agreement dated October 29. 1987, and
assigned to Weingarten Realty Investors, as lessor. on March 31, 1995, The leased premises are

located at 2280-13. Wyoming N.¥.. Albuquerque. New Mexico.
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On information and belief, the supermarket operated at the leased premises is
known as debtor’s store #878. The rent obligations of debtor are set out in paragraph 2 of the
Shopping Center Lease. Under paragraph 27, debtor is also obligated to pay a pro-rata share of
common area assessments. Debtor is similarly obligated to pay a pro-rate share of taxes under
paragraph 26 of the Shopping Center Lease. The Shopping Center [Lease does not contain a use
restriction, but may be assigned under paragraph 13 only for retail or service purposes.

Weingarten is also the lessor Shopping Center Lease between Dale Ballamah J.and Co..
Inc.. as lessor and Safeway Stores, Incorporated, as lessee dated July 29, 1975, as modified by
Leasc Muodification Agreement dated February 9. 1976, a Second L.case Modification Agreement
dated February 10, 1977, a ‘Third Lease Modification Agreenent dated May 24, 1977, a I'ourth
lLease Modification Agreement dated June 9. 1978, and a Filth Lease Modification Agreement
dated June 23, 1980. The lease was assigned to Furr’s, Inc., as lessee by the Assignment and
Assumption Agreement between Safeway Stores and Furr’s. Inc., dated October 29, 1989, The
Jeased premises are located at North Towne Shopping Center, 5901-N Wyoming N.E..
Albuquerque. New Mexico, but is listed in the Third Party Notice as being located at 38135
Wyoming NE., Albuguerque, New Mexico.

On information and belief. the supermarket operated by the debtor at the leased premises
is referred to as debtor's store #886. Paragraph 30 of the Shopping Center Lease limits the use
ol the lcased premises to use for a gencral mercantile business. Under Paragraph [3. the lease
may only be assigned to another grocery supermarket operator who operates a chain of not less
than three other supermarkets. Debtor’s rent obligations are as set forth in paragraph 2 of the

Shopping Center Lease. In addition. under paragraph 27. debtor is obligated to pay a pro-rata
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share of common area assessments and, under paragraph 26, o pay a pro-rata share of taxes.
Weingarten Realty Investors directly. and through its counsel, was served with the
Third Party Purchaser Notice and the Iirst Supplemental Third Party Purchaser Notice (the
“Notices™) and other related documents. These documents include a copy of all documents
constituting the lease 1o be assigned and information for the lessor to contact a representative of
the third party purchaser. In addition, subsequent to service of the Notices. Weingarten Realty
Investors was provided with certain confidential information relating to the proposed third party
purchaser. Pursuant to the terms of the Confidentiality Protective Order entered by the Court.
the confidential information relating to the proposed third party purchaser is being filed under
seal with this Objection.

OBJECTIONS OF WEINGARTEN REALTY INVESTORS

I. The Third Party Purchaser Notices Do Not Comply with
the Order Approving Procedure Relating to the §365(f)(2)
Adequate Assurance Requirement for Assignment of Leases.

The Order approving procedure relating to the §365(1K2) adequate assurance
requirement for assignment of leases (the “Order™) specifies in detail the documents which are to
be provided concerning the proposed assignment of an unexpired lease. The Order requires that
documentation (“Documentation™) be served by copy of the notice. The Documentation must
consist of the following:

(i) The Third Party Purchaser’s (or Purchaser’s, as
applicable), two most recent year end financial statements
(including both a balance shcel and income statement or
their equivalent), (ii) The Third Party Purchaser’s (or
Purchaser’s as applicable), interim linancial statements
issucd in the year 2001 (iii) il the Third Party Purchaser’s
most recent year end financial statement is not an audited
statement. the Third Party Purchaser’s two most recent year
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cnd Federal Income Tax return: (iv) document(s) gencrally
desceribing the Third Party Purchaser’s (or Purchaser’s, as
applicable} management and its expericnee in a groeery
industry: (v) a copy of all documents constituting the l.case
and Equipment Lease(s) to be assigned. to the extent in
Debtor's possession; and (vi) information [or the lessor Lo
contact a representative of the Debtor, Purchaser and Third
Party Purchaser to discuss the proposed assignment of the
Unexpired [ease.” (Order at 2).

The Documentation served with the Notice is deficient in several material
respects.  First. there was absolutely no financial information concerning the proposed Third
Party Purchaser provided with the Notice or Supplemental Notice.  TFucther, the pro lorma
information subsequently provided does not contain any actual financial information about the
proposed Third Party Purchaser. Second, no documents describing the Third Party Purchaser’s
management and cxperience in a grocery industry were provided and. again, the information
provided subsequent to the Notices contains no real substantive infermation.

‘There was minimal information disclosed concerning the Third Party Purchaser.
‘The Third Party Purchaser is merely identified as NEWCORP (tlo be formed as a New Mexico
Limited Liability Company). It is anticipated that the Third Party Purchaser will claim that it
presently has no actual financial information that could be provided in accordance to the terms of
the Order. However, even absent a prior financial history. the pro forma information provided 1s
insufficient to constitute adequate assurance of future performance under the provisions of the
Bankruptey Code.

IFurther. absent from the documents provided is any real information concerning,

even the proposed structure for NEWCORP. Except for two individuals, no documentation has

LATUORNEY RLS GRuus a0 7 pleadmy FMBO?3 DOC 4



been provided about the proposed members of the Limited Liability Company. including the
contributions of those members.

A potential source has been disclosed concerning proposed financing of the
Limited Liability Company. either to pay the purchase price for the acquisition of the stores
subject to the leases or for the provision of working capital for operation of the stores. However,
the proposed source of financing has not committed to providing such financing and. therefore.
there is no assurance that the Third Party Purchaser can even finance the purchase of the two
storcs.  There is essentially no real substantive information from which Weingarten Realty
Investors can determine if NEWCORP is a viable financial entity capable of curing the existing
defaults and assuming the obligations under the leasc.

Further. there is no real information provided concerning the management and
experience of the Third Party Purchaser in the grocery industry. The notice identifics Gene
Denison and [fan Friederich. as representatives of NEWCORP with information concerning the
proposed Limited 1iability Company. The only other information provided about NEWCORP 15
a residential address and phone number in Albuquerque, New Mexico.

Mr. Friederich was a former officer and board member of Furr's. Inc.. as well as
an officer and board member of debtor, Furr’s Supermarkets, Inc. Mr. Denison similarly served
as an officer of debtor. Public record, including Court filings in this and prior bankruptcics raise
concerns that at least a portion of the failure of Furr's. Inc.. as well as of Furr’s Supermarkets.
Inc.. is due to the management of Mr. Friederich and Mr. Denison.  Allowing the lease w be
assigned to NEWCORP, an entity in which Mr. Triederich and Mr. Denison are apparently

involved, is uncertain at best. There is no way that Weingarten Realty Investors can eflectively
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evaluate the proposed assignment (o NEWCORP given deficiencies in the Documentation
required by the Order.

1. Third Party Purchager’s Notices Do Not Provide
The Protection of Landlords Required Under §365

Weingarten Rcealty [nvestors is a landlord under the two unexpired leases
identified above.  Section 365 of the Bankruptey Code gives lessors of non-residential real
property certain valuable protections in exchange for the lessor’s forbearance from pursuing
default remedies. The purpose behind Section 365 1s o balance the state law contractual rights
of the lessor to receive the benefit of its bargain with the lederal law equitable right of the debtor
to have an opportunity to reorganize. This is accomplished by requiring the debtor to ahide by
the contract provisions during the pendency of the bankruptey and to cure any pre-petition
defaults upon assumption while prohibiting the lessor from enforcing any pre-petition remedies.
e re Circle K. Corp. 190 B.R. 370. 375 (9™ Cir. BAP 1995). gff'd 127 I-.3d 904 (9™ Cir. 1997).

By the Third Party Purchaser and First Supplemental Third Party Purchaser
Notices. the deblor sccks an order approving the assipnment of the leases to the Third Party
Purchaser designated in the Notices, NEWCORP. Given the lack of any substantive linancial or
management information concerning NEWCORP, the notice tails to provide adequate assurance
of future performance as required by 11 U.S.C. § 365(/)(2)(B).

As a limitation on a debtor’s right to assume and assign an executory contract or
unexpired lease. it is the debtor’s obligation to provide adequate assurance of future performance
under the lease, 11 ULS.C. § 365(b)(1)(C). Section 365(b)(1)(C) states:

If there has been a default in an exccutory contract or

unexpired Jease of the debtor, the trustee may not assume
such contract or lease unless, at the time of assumption of
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such contract or lease, the trustee...{C) provides adequate
assurance of future performance under such contract or
lcase.

Similarly. as a condition to assigning an executory contract or unexpired lease of
the debtor, adequate assurance of future performance by the assignee of such contract or lease
must be provided. 11 U.S.C. § 365(12). An unexpired lease may be assigned only il the trustee
or debtor assumes the lease in accordance with the provisions of § 365 and the trustee or debtor
pravides adequate assurance of future performance by the assignee of such lease. whether or not
there has been a default in the lease. 11 U.S.C. § 365 (D{(2)AXB).

It the case of unexpired Shopping Center leases, such as the Weingarten leases,
adequate assurance of future performance includes adequate assurance of: (1) the source of rent
and other consideration due under such lease; (2) that the financial condition and opcrating
performance ol the proposed assignee will be similar to the financial condition and operating
performance of the debtor as of the time the debtor became the lessee under the lease; (3) that
assumption and assignment is subject to all the provisions of the lease. including provisions such
as use or exclusivity provisions; and (4) that assumption or assignment ol the lease will not
disrupt any tenant mix or balance in such shopping center. 11 LLS.C. § 365(h)(3).

Satistaction of the requirements of both Sections 365 (b)(1XC) and 3635 (D21 B)
depends on whether the prospective assignee can provide adequate assurance of tuture
performance.  Congress intended that the words “adequate assurance™ be given a practical.
pragmatic construction. The issue of adequate assurance is to be determined under the facts of
cach particular case. No guarantee is required. but the lessor must be given adequate assurance

of future performance so that it will be protected from having to take on the burden of a tenant
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who may be likely to default on his lease obligations after the assumption and assignment have
occurred. fnre Bygaph, 36 B.R. 596, 605 (Bankr. S.D.N.Y. 1986).

Weingarten objects to the Notices because they fail to provide any real assurance
of future performance. The identity of the proposed assignee has only been disclosed as
NEWCORP. Two proposed members of the yet-to-be-formed limited liability company have
been disclosed, with little other information concerning finances or management ¢xperience.
Public information. including information in the Court record., does not provide adequate
assurance of future performance and, instead, suggests the opposite.

With respeet to NEWCORP, no real substantive business or operating information
of any kind has been furnished. The Notices have not disclosed a source of rent payments or
pavment of other constderation due under the leasc. nor has it oflercd any assurance as to the
actual fimancial condition and operating performance ol NEWCORP. The proposed [ending
source has been unwilling to commit to financing. The information fails to establish a tinancial
condition and operating performance similar 1o that of the debtor as of the inception of the
leases. [urthermore, debtor has offered no assurance that the assignec will abide by the use or

cxclusivity restrictions contained in the lease.

III. CONCLUSION

The documentation served with and subsequent to the Notices is materially
deficient. No real financial or other management information concerning NEWCORP has been
provided. Nor is therc disclosure as to the identity of all members of the Limited Liability
Company. or their capital contributions. No commitled source for the funding for the purchase

of the store or operating capital has been provided. In light of these deficiencies. Weingarten
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Realty Investors cannot be adequately assured of future performance of the leases by
NEWCORP as required by 11 ULS.C. § 365 of the Bankruptey Code.

WHERETORE, Weingarten Realty Investors respectfully requests that the Court
find that the adequate assurance requirements ol Section 365 have not been met and deny the
assignment of the leases to the purchaser, NEWCORP. identified in the Third Party Purchaser

and First Supplemental Third Party Purchaser Notices.

Burr THORNTON & BaFNr PC

G

Rodney L. Schlagel

Emily A. Franke

Sherritl K. Filter

Attorneys tfor Weingarten Realty Investors
P.O. Box 3170

Albuquerque. NM 87190

(505) 884-0777
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[ hereby certity that a true copy of

the foregoing pleading was served

on this 3rd day of August, 2001.

10 the following in the following manner:

Raobert H. Jacobvitz

David T. Thuma

Jacobvitz Thuma & Walker

{VIA FACSIMILE - 505-766-9287)
(VIA FIRST CLASS MAIL.

500 Marquette N.E. Suite 650
Albuquerque. New Mexico 87102

Stephen J. Lubben
Skadden. Arps. Slate. Meagher & Flom LLP
(VIA FACSIMILE - 213-687-5600)

United States Trustee

Ronald Andazola

(VIA FIRST CLASS MAIT)

P.O. Box 608

Albugquergue, New Mexico 87103-608

AN NeE WA
ﬁ“&odncy L. ¢ ‘hlagcl .
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