IN TIIE UNITED STATES BANKRUPTCY COURT @7 770 1y
FOR THE DISTRIC'T OF NEW MEXICO P
L ) Fii g
- If ~
Inre § L
§ Case No. T1-01-1077% AT
FURR'S SUPERMARKETS, INC. § Chapter 11 T
§
Deblor, § A L
OBJECTION OF L.SF BASSETT, L.P. ' R I GI N
PROPOSED ASSUMPTION AND ASSIGNMENT OF 1.LEASE
L.SF Bassctt. L.P.. acreditor and party-in-interest in the above-styled and numbered bankruptey casce,

hereby files this its "Objection to Proposed Assumption and Assignment of 1T.ease”. as follows.
L
BACKGROUND

1. Debtor filed its voluntary petition for relicl under Chapter 11 ot l'itle 11 of'the United States
Code on February 8. 2001, Debtor continues in possession ol its property and upceration ol its business as
a debtor-mm-possession pursuant fo 11 ULS.CL§8 1107 and 110K,

2. 1.SF Bassett, 1.P. is the lessor under an unexpired lease of non-residential real property (the
"Lease™) which Debtor destgnales as location no. 933, The Leasc covers certain premises located it a
shopping center (the "Center”) known as the Bassett Shopping Center located at 1117 Geronime. 1] Paso,
Texas (the "Premiscs”).

3 On or about March 1, 2001. Debtor filed its "Motion for Order Fxtending Time Within
Which Debtor May Assume or Reject Unexpired Leases of Nonresidential Real Property™ sceking an
cxtension of time Lo assuime or reject a number of unexpired leases of nonresidential real property. including
the Lease. This Court signed and entered an order granting such extension over the objection of Bassett and
others on April 6, 2001, and cxtended the deadline under 11 U.S.C. § 365(d)}4) by which Deblor must
assume or reject unexpired nonresidential leases until August 10, 2001,

4, On or about June 1, 2001, Debtor filed its "Motion for Order Approving Sale of Some or All

of Dchlor's Operating Assets and Granting Related Refiet” (the “Sale Motion™). Pursuant to the Sale Motion.
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Debtor sought, among other relief, an order approving the sale of all or part of the Debtor's operating assets.
including its licenses and permits, to a purchaser to be determined at an auction to be held on June 25. 2001.
As aresult of the auction, on or about June 25, 2001, the Debtor entered into an Assel Purchase Agreement
{thc "APA") with Fleming Companics. Inc. {"Fleming™) under which Fleming is permitted to purchase up
to 66 store propertics ot the Debtor.

5. On June 29, 2001, the Court held a hearing on the Sale Motion. and granted the Sale Motion

by entry of an order on July 3. 2001, On or about July 23, 2001, the Court entered an "Order Approving

Procedure Relating to the § 3631)(2) Adeguale Assurance Requirement tor Assignment of Leases”.

0O, Onorabout July 27. 2001, the Debtor [iled and served its "Notice Relating to the § 365(f(2)
Adequate Assurance Requirement for Assignment of Store Leases. Lease Estoppel and ot Final Hearing”.
With said notice, the Debtor served its "Third Party Purchaser Notice™ by which it gave notice to Bassett of
its intention o assume and assign the Lease through Fleming 1o Big 8 Fooeds, Lid. ("Big 8"). The
Assignment Notice Third Party Purchaser Notice were accompanied by various financial materials of Big
8. but not of the Debtor.

IL
OBJECTIONS

7. Bassett ohjects 1o the proposed assumption and assignment of the 1.case to Big & tor the
reason that it contravenes the requirements of 11 U.S.C. § 365(bY1XCY and (3)A). Section 365(b){( 3} A)
requires the Debtor to demonstrate that the tinancial condition and operating performance of the proposed
assignee and its guarantors, il any, is similar to the tinancial condition and operating performance of the
debtor and its puarantors, il any, as of the time the debtor became the lessee under the lease. This the Debtor
cannot do. While the Debtor has supplied to Basselt various financial materials of Big 8, the Debtor has
wholly failed to supplyv similar materials for the Debtor as of March 11, 1Y91. the date the Debtor assumed
the Lease. Without such comparative financial materials. the Debtor has not and cannot demonstrate that

the financial condition and operating performance of Big 8 is similar to the financial condition and operating
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performance of the Debtor as of March, 1991 asrequired by 11 U.S.C. § 365(b)}3XA). Accordingly. Debtor
has failed to provide adequate assurance ot future performance as required by 11 ULS.CL 8 365(b)Y 1 XC), and
the Debtor's proposed assumption and assignment ol the Lease should be rejected.

8. Bassetl further objeets to the proposed assumption and assignment of the Lease to Big § for
the reason that it contravenes the requirements of 11 ULS.C. § 365(b)X 1 )C) and (3 ). Specifically, the
proposed assignment violates the "use” provision contained in the Lease. Section 16 of the Leuase provides
that the Premises are to be used solely o conduct a "first-class Saleway Supermarket facility™. The proposed
assignment runs afoul of the use provisions. Big & Foods is a second-tier, local discount supermarket
operator which can hardly be characterized as "first-class.” Accordingly. Debtor has failed to provide
adequate assurance of future performance as required by 11 ULS.C. § 365(b)} 1 X C). and the Debtor's propaosed
assumption and assignment of the Lease should be rejected.

9. Bassett further objects to the proposed assumption and assignment of the [Lease to Big 8 for
the reason that it contravenes the requirements of 11 1S C. § 365(b)X 1)XCY and (3YD). Specifically, the
proposed assignment 1o Big 8 a second-tier, local discount supermarket operator. would disrupt the tenant
mix and bulance in the shopping center. which targets higher-end consumers. Accordingly, Debtor has failed
to provide adequate assurance of tuture performance as required by 1} U.S.C. § 365(b)1)C). and the
Debtor's proposed assumption and assignment of the Lease should be rejected.

10. Bassett further objects to the proposed assumption and assignment of the T.ease to Big & for
the reason that no cure amount has been stated. and the Debtor has not cured or provided adequate assurance
that the Debtor will promptly cure the default under the Lease as required by 11 U.S.C. § 365(b) (1)} A).

WIIERETFORE, LSF Bassetl, L.P. requests that this Court deny the proposed assumption and
assigniment of the Lease to Big 8 Foods, Lid.. and enter such other and further orders as are just.

DATED: August 1, 2001,
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Respect{ully Submittpe,

%fwa‘NEKER, I.1.P.
4

BUSH CRADD

By:
Kevin T. White
Texas Bar No. 21312825
3100 Monticello Avenue, Suile 550
Dallas, Texas 75205-3442
(214) 750-3550
(214) 750-3551 (FAX)

ATTORNEYS FOR LSI BASSETT. L.P.
CERTIFICATE OF SERVICE.

I hereby certily that a true and correet copy of the above and toregoing has been served on Aupust
1. 2001 by facsunile and tirst class United States mail upon:

Robert H. Jacobvitz

Fax: (505) 766-9287

Jacobvitz, Thuma & Walker, P.C.
500 Marquette, NW. Suite 650
Albuquerque. NM 87102

Stephen J. Lubben

Iax: (213) 687-5600

Skadden, Arps. Slate. Mcagher & Flom, LLP
300 South Grand Avenue, Suile 3400

.os Angeles, CA 90071-3400

and by first ¢lass U.S. mail upon:

William F. Davis

Davis & Pierce, P.C.
P.O.Box 6
Albuquerque. NM §7103

Ronald Andaloza
Assistant U.S. Trustee
P.O). Box 608
Albuquerque, NM 87103

L~

S s
Kevin TV White
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