UNITED STATES BANKRUPTCY COURT 253 pa
DISTRICT OF NEW MEXICO ,

In re:
FURR'S SUPERMARKETS, INC., Case No. 11-01-10779-SA

Debtor. Chapter 11
/

OBJECTION BY HELLER FINANCIAL, INC. AS AGENT TO
MOTION OF PINNACLE LOGISTICS, INC. AND
COUNTRYWIDE LOGISTICS, INC. TO COMPEIL DEBTOR
TO (1) ASSUME OR REJCT CERTAIN EXECUTORY CONTRACTS
AND/OR ALTERVATIVELY 2) REQUIRIVG THE DFB1 OR

Heller Financial, Inc. as Agent for Fleet Capital Corporation, Bank of America,
N.A.. Heller Financial, Inc. and Metropolitan Life Insurince Company (hercinafler
“Heller™) objects to the relief requested by Pinnacle and Countrvwide (hercinafier
“Movanis”™) for two reasons. First, Movants have alrcady ncgotiated with the Debtor, and
the Court has approved, an “Order on Emergency Motion of Furr's Supermarkets, Inc. to
Grant Replacement Lien to Pinnacle Logistics, Inc. and Countrywide Logistics, Inc., and
for Other Relief™ (“Replacement Lien Order”) entered March 2, 2001, cftective February
9, 2001. Movants have bargained for and obtained appropriate protection under such
Order. Sccond, there has been no default under the Order Granting Countrywide and

Pinnacle the protection. As grounds for this objection Heller states:

1. Heller is Agent for the previously identified sccured lenders.
2. As of September 23, 1998, Furr’s and Pinnacle had entered into a

warehousing and distribution agreement. That agreement is an exccutory contract.
3 As of March 26, 1999, Debtor and Countrywide had entered into a

transportation scrvices agreement which is also an executory contract.
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4. The Replacement Lien Order gave Pinnacle a replacement
warchouseman’s lien, cffective as of the Petition date. on all of Furr's goods shipped after
the Petition datc 10 Pinnacle’s warchouse located in I3l Paso, Texas to the same extent,
validity and priority of any warchouseman’s lien Pinnacle may have enjoyed as of the
Petition date.

5. Countrywidc was also granted a replaccment carrier’s lien effective as of
the Petition date, on all goods of Furr’s transported by Countrywidc after the Petition date
to the same extent, validity and priority of any carrier’s licn, Countrywide may have
enjoyed as of the Petition date.

6. The Order further provided that:

except as otherwisc provided the by the contracts, and
provided that neither Furr’s nor Pinnacle or Countrywide
(as the case may be) is in defaunlt of anv post-petition
obligation under their respective contracts, Furr’s, Pinnacle
and Countrywidc must continue to perform their respective
obligations under the coniracts, unless otherwise ordered by
the Court.

7. The Order also provided:

to the extent that the Replacement Liens arc inadequate to
protcct their intcrests, the obligations of the Debtor to
Pinnacle and/or Countrywide shall have priority over any
and all administrative expenses of the kind specified in
Sections 503(b) and 507(b) of the Bankruptcy Code.
8. The Order, which was approved by Pinnacle and Countrywide’s counsel,

cxpressly found that upon entry of the Order, “Pinnaclc’s and Countrywide’s claimed lien

on Furr’s goods shall be adcquately protected.”



9. Although the Movants® claim that they are “concerncd with the Debtor’s
ability to continuce to pay its post-petition obligations . . .. Movants do not allege that
Dcbtor has Defaulted on any post-petition obligations to cither Movant.

10. Therefore, under the Replacement Lien Order, which was approved by and
submitled by counsel for Movants, there is no rcason to grant the Movants any additional
reliet.

1. No discovery has been done regarding Movant’s allegations or any other
matters which may be relevant to the Motion. Thercfore, Heller reserves the right to
object on additional grounds to the requested relief, if information obtained during
discovery warrants such further objections.

WHEREFORE, Heller Financial, Inc. as Agent [or Fleet Capital Corporation,
Bank of America, N.A., Heller Financial, Inc. and Metropolitan Life Insurance Company
respecifully request that the Court deny the Motion by Pinnacle Logistics, Inc. and its
affiliate Countrywide Logistics, Inc. and for such other and further relief as the Court

deems appropriate.
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Office of the United States Trustee
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Albuguerque, New Mexico 87103-0608
this 2nd day of May, 2001.
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