P
OFFIr- i ,“ Tl
UNITED STATES BANKRUPTCY COURT FEI R
DISTRICT OF NEW MEXICO O12PR 15 Py g 20
Haop o
ALECa
In Re:
FURR'S SUPERMARKETS, INC,, Chapter 11
Case Nos. 01-10779-SA
Debtor. Hearing Date: . 2001,
a.m.
/

OBJECTION OF OFFICIAL UNSECURED CREDITORS’ COMMITTEE
TO APPLICATION FOR ORDER AUTHORIZING EMPLOYMENT AND RETENTION
OF PETER J. SOLOMON COMPANY LIMITED AS ITS INVESTMENT BANKER

PEPPER HAMILTON LLP, on behalf of the Official Unsecured Creditors’
Committee (the "Committee"), and in support of its Objection (the "Objection") to the Debtor’s
Application for Order Authorizing Employment and Retention of Peter J. Solomon Company
Limited As its Investment Bank (the " Solomon Application”), respectfully states as follows:

INTRODUCTORY STATEMENT

1. On February 8. 2001, the Debtor filed a voluntary petition under Chapter 11 of the
Bankruptcy Code (the "Code").
2. On or about February 13, 2001, the United States Trustee appointed the Committec under
Section 1102 of the Code.
3. On March 5. 2001, the Debtor filed the Solomon Application. As set forth in the Solomon

Application. Peter J. Solomon Company Limited ("Solomon"}) is being retained to help in the
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refinancing and/or salc of the Debtor, with its fee, in part, being based upon the results of such
refinancing and/or sale.
4. . On March 26, 2001. the Debtor filed its Motion for Order Authorizing Debtor to (a)
Implement Employce Retention. Severance, and Success Bonus Plans: (b) Enter Into Transition
Agrcement with Thomas Dahlen; and (¢) Enter Into Consulting Agreement with George Golleher
and Greg Mays (the "Employee Motion"). As set forth in the Employee Motion, the Success Bonus
PPlan and the Consulting Agreements with Golleher and Mays (the "Consultants") also contemplate
paying certain employees and the Consultants based upon the results of the refinancing and/or sale
of the Debtor.
5. For the reasons set forth below, the Committee objects to the Solomon Application, The
Committee will be objecting to the Employee Motion by a separatc objection, which it anticipates
filing within the next several days.

OBJECTIONS TO SOLOMON APPLICATION
6. ‘The Committee does not object to the retention of Solomon in principle. There are, however,
many reasons why the Committee objects to the terms pursuant to which Solomon is being retained.
which terms are set forth in the February 26, 2001 lctter from Solomon to the Debtor, Exhibit A to
the Declaration ol Pcter J. Solomon in support of the Solomon Application. In general, the
Committee’s reasons can be categorized into issues of substance (i.e., reasons why the Commitice
believes the substance of the retention, as set forth in Exhibit A, are ill-advised) and issucs of
drafting (i.c.. reasons why the Committee believes Exhibit A needs to be revised to describe more

accurately the terms of the retention).
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7. The substantive bases for the Committee’s objection to the Solomon Application arc as
follows (paragraph references are to Exhibit A):

{a) Solomon's fees for a reorganization (par. 3(b)) and/or transaction (par.
3(d)), when combined with the payments under the Success Bonus Plan and the Consulting
Agreements, are way too high. Attached as Exhibit 1 is a chart showing, at different transaction
values. the total of the fees for such transaction. Thesc fees range from 1.5% (for a $100 million
transaction) Lo 6.28% (for a $300 million transaction). The Committee believes the total fees
should be less than 1.5%, with Solomon and the Consultants dividing 1.25% of the first $200
million in transaction value and decreasing percentages on the excess. This pool would be
divided among them as they agree.

(b) There should not be a minimum transaction fee for each transaction.
Rather. therc should be a minimum total transaction fce of $1.25 million (not $1.5 million).
Having a minimum transaction fee for each transaction, especially the $500.000 in par. 3(d),
which would be payablc to Solomon for the sale of even a single store, means that the Debtor
will not be able to scll just a few stores in any transaction.

(c) There are several problems with the definition in par. 3(d) of Aggregate
Consideration, upon which the transaction fee is based.

(1) It should not include any portion of the purchase price put in escrow

until it is paid to the Debtor. As drafted, Solomon reccives a fee on escrowed money even if it is
returned to the purchaser. These are funds to protect the purchaser with respect to items such as

purchase price adjustments and breaches by the Debtor of covenants or representations. Unless
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and until the Debtor receives the funds out of escrow, it should not be paying Solomon a fee
based on them.,

(2) Tt should not include (a) funds paid other than to the Debtor under
covenants not to compete and (b) payments with respect o post-closing services under
cmployment contracts, benefit plans, management agreements, and similar arrangements. The
former are funds that do not benefit the Debtor, and the latter are payments for services rendcred
to the purchaser. for which the Debtor should not pay Solomon a fee.

(3) The amount of assumed revolving debt should be the actual amount at
the closing. not the 12-month average as provided, especially il the purchase price is based on
actual inventory at the closing. Since revolving debt gocs down as inventory goes down. basing
the fee upon an average has the Debtor paying a larger fee than is fair.

(d) Par. 7 provides that Solomon is paid a fec if, within 18 months after
Solomon’s retention is terminated, the Debtors reorganizc or sell assets under certain conditions.
This 18 month period is too long and should be reduced to 6 months.

(e} Solomon’s fee should be on top of the carveout for the Debtor’s other
professionals and the Committee’s professionals, not part of it as provided in par. 8(b).
Solomon’s fees, as currently proposed, could consume the entire carveout to the detriment of
Committee members’ rights to reimbursement for reasonablc expenscs and the payment of fecs
and cxpenses to other professionals in the case.

N Exhibit B to the Letter should not provide for the Debtor to indemnify

Solomon against its own negligence.
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8. The drafiing bases for the Committee’s objections to the Solomon Application are as
follows:

(a) The reference in par. 3(b), with respect to the reorganization fee, to "a
reorganization . . . that represents no less than 40% . . . revenues” is very unclear. Does it mean
that the asscts rcorganized must have generated at least 40% of the applicable revenues or does it
mean that the projcctions for the reorganized company must show at least 40% of the applicablc
revenues?

(b Any financing fee (par. 3(c)) agreed to by the Debtor and Solomon should
be subject to Committee approval or Court order.

(c) Al the end of par. 8(f), add "or as required by the Bankruptcy Code:
provided that such advise may be shared with the Creditors” Committee.” This is needed to be
consistent with the final financing order.

(d) In par. 8(i), the Bankruptcy Court should have exclusive jurisdiction.

(e} On the second line of par. 8(j). add "cxcept those arising out of this
Agrecment") after "counterclaims."

Wherctore, the Committee prays that this Honorable Court deny the Solomon
Application unless Fixhibit A to the Solomon Application is modified as set forth above.

Respectfully submitted,

DAVIS & PIERCE, P.C.

4 e

William F. Davis.
PO Box 6
Albuquerque, NM 87103
PH# (505) 243-6129
FX# (505)247-3185
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-and-

PEPPER HAMILTON, LLP
Stuart Hertzberg, Lisq.

1. William Cohen, Esq.

100 Renaissance Center. #3600
Detroit. Michigan 48243

PH# (313} 259-7110

The undersigned hereby certifies
that a true and accurate copy of
the foregoing was mailed this
_sé7*day of April, 2001.

Ron Andazola, Esq.

UNITED STATES TRUSTEE
PO Box 608

Albuguerque. NM 87103-0608

Alan Carr. Esq.

Jay M. Goffman, Esq.

SKADDLN, ARPS. SLATE, MEAGHER & FLOM.LLC
Four Times Squarc

New York, NY 10036

Richard Levin. Lsq.

Peter W. Clapp. tsq.

Jamie L. Edmonson. Esq.

Stephen J. Lubben, Esq.

Amy S. Park, Esq.

SKADDEN, ARPS, SLATE, MEAGHER & FLOM, L1L.C
300 South Grand Avenue, Suite 3400

Los Angeles, CA 90071-3144

William I. Davis, Esq.

b Furrs Motion SOLOMON WED . Joc
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