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FURR'S SUPERMARKETS, INC.

S L O T A

Debtor.

OBJECTION OF LSF BASSETT, L.P. TO
DEBTOR'S MOTION FOR ORDER EXTENDING TIME WITHIN WHICH
DEBTOR MAY ASSUME OR REJECT UNEXPIRED LLEASES OF
NONRESIDENTIAL REAL PROPERTY

LSF Bassett, I..P., a creditor and party-in-interest in the above-styled and numbered bankruptcy case,
hereby files this its "Objection to Debtor's Motion for Order Extending Time Within Which Debtor May
Assume or Reject Unexpired Leases of Nonresidential Real Property™. as tollows.

1. Debtor filed its voluntary petition for relic[under Chapter 11 of Title 11 of the United States
Code on February 8, 2001, Debtor continues in possession of its property and operation of its business as
a debtor-in-possession pursuant to 11 U.S.C. §§ 1107 and 110¥.

2 I.SF Bassett, L.P. is the lessor under an unexpired lease on non-residential real property (the
"Lease") known as Furr's L.ease No. 370, located in the Bassett Shopping Center. 1117 Geronimo, L] Paso,
Texas.

3. Debtor filed its "Motion for Order Extending Time Within Which Debtor May Assume or
Rejeet Unexpired Leases of Nonresidential Real Property” on or about March 1, 2001, in which the Debtor
seeks an extension of time to assume or reject a number of unexpired leases of nonresidential real property,
including the Lease. In said motion, Debtor requests that this Court extend the deadline under 11 U.S.C. §
365(d)4) by which Debtor must assume or reject unexpired nonresidential leases until August 10, 2001.

4. LSF Bassett, [..P. objects to such extension because the Debtor has failed to demonstrate

sufficient cause for the extension.
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5. 11 ULS.C. § 365(d)(4) provides: "Notwithstanding paragraphs (1) and (2). in a case under
any chapter of this title, if the trustee does not assume or reject an unexpired lease of nonresidential real
property under which the debtor is the lessee within 60 days atter the date of the order for relief, or within
such additional time as the court, for cause. within such 60-day period, fixes, then such lease is deemed
rejected. and the trustee shall immediately surrender such nonresidential real property to the lessor.”

6. The background for 11 U.S.C. § 365(d)(4) was discussed at length by the Ninth Circuit Court
of Appeals in In re Southwest dircraft Services, Inc., 831 1.2d 848, 851 (9th Cir. 1987), as follows:

"Before 1984, debtors in Chapter |1 reorganizations had no fived deadline to assume or reject uncxpired leases,
although any party could request the court to fix a time limit....Congress became concerned about the practical
consequences of Chapter 11 filings by tenants of shopping centers. It was particularly concerned that mall
operators were facing periods of extended vacancies, that would last until such rime as the bankruptey courts would
finally decide Lo 1ake the initiative and force debtors to make a cheice whether 10 ussume or reject the leases. i
wus also concerned about the effects the extended vacancies were having on other tenants. See 13) Cong.Rec.
S8891, S8894-95 (daily cd. June 29, 1984) (statement of Sen. Hatch), reprinted in 1984 U.8.Code Cony. &
Admin.News 576, 590, 598-99. To address this problem, Congress added two provisions dealing specifically with
nonresidential leases i Chapter 11 proceedings.  Subseetion (dN}) requires the debtor 1o perform all lease
obligations while deciding whether to assume, but permits the court to delay the debtot’s performance during the
first 6¢3 days after filing for reorgunization. Subsection (d)(<4) establishes the 60-day deadline for assumption or
rejection, and imposes on the debtor the burden of petitioning the bankruptey court for a change in the deadline.
According to the legislative history, the so-called Shopping Center Amendments were expressly intended 1o lessen
the problems caused by extended vacancies and partial operation of tenunt space by requiring thal the trustee
decide whether to assume or reject nonresidential real property leases within 00 days after the order for reliefin
a case under any chapter. This time period could be extended by the court fur cause, such as in exceptional cascs
invalving large numbers of [cases.”

7. It is now well-established that the primary purpose of scetion 365(d)(4) 1s to protect lessors
lrom delay and uncertainty by forcing a trustee or a debtor in possession to decide quickly whether to assume
unexpired leases. Maiter of American Healthcare Management, [ne.. 900 FF.2d §27, 829 (5th Cir. 1990).

8. In determining whether cause for exiending the time within which the debtor must assume
or reject under § 365(d)(4) exists, courts generally examine a number of factors. including: (1) whether the
lease is the primary asset of the debtor; (2) whether the lessor has a reversionary interest in the building built
by the debtor on the landlord's land; (3) whether the debtor has had tinwe to intelligently appraise its financial
situation and potential value of its asscts in terms of the tormulation of a plan: (4) whether the lessor
continucs 10 receive rental payments and whether the debtor fails 10 pay the rent reserved in the lease: (5)
whether the lessor will be damaged beyond compensation available under the Bankruptcy Code duce to the

debtor's continued occupation: (6) whether the case is exceptionally complex and invelves a large number
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of leases: (7) whether need cxists for judicial determination of whether the lease is a disguised security
agreement; (8) whether the debtor has failed or is unable to formulate a plan when it has had more than
enough time to do so; and (9) any other factors bearing on whether the debtor has had a reasonable amount
of time to decide to assume or reject the lease. In re Service Merchundise Co., Inc., 256 B.R. 744, 748
(Bankr.M.D.Tenn. 2000); Escondido Mission Villuge L.P. v. Best Products Co., Ine., 137 B.R, 114, 117
(S.D.NY. 1992).

9. Where the Debtor’s motion for extension ot time fails 1o address the factors necessary to
properly demonstrate cause required under § 365(d)(4). the motion should be deniced. 7n re Columbus One
Parcel Service, Inc., 138 B.R. 194, 195 (Bankr.S.1D.0Ohio 1992).

10. In the present case, the Debtor tails to satisfactorily demonstrate cause for its requested four-
month extension of time in which to assume or reject its nonresidential leases. Rather, the Debtor premises
its request only on its contention that it has a large number of leases to evaluate, and arbitrarily requests that
the deadlinc be extended to August 10, 2001, without demonstrating whether the Debtor will even need the
full four month extension to evaluale its leases.

11. Accordingly, LSF Bassett, L.P., requests that this Court deny the Debtor's motion, or
alternatively. grant the extension of time to assume or reject unexpired leases of nonresidential real property
on the Debtor's timely performance of post-petition obligations under said lcases as required by 11 U.S.C.
§ 365(d)(3).

WHEREFORE, 1.SF Bassett. L.P. requests that this Court deny the Debtor's Motion for Order
Extending Time Within Which Debtor May Assume or Reject Unexpired Leases of Nonresidential Real
Property, or alternatively, condition the extension on the Debtor's timely performance of post-petition
obligations under said leases. and enter such other and further orders as are just.

DATED: March 15, 2001
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Respectiully Submitted.

SHC 7 OCK & RENEKLR, L.L.P.
By:

Kevin T. White

Texas Bar No. 21312825
3100 Monticello Avenue, Suite 550
Dallas, Texas 75205-3442
(214) 750-3550
(214y 750-2353]1 (FAXD)

ATTORNEYS IFOR LSF BASSEIT, I..P.
CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and loregoing Application has been served
by first class United States mail, on March 15, 2001, upon thoge parties on the attached service list.

rayd

Kevin T. White
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Robert 1. Jacobvitz/David T. Thurma
Jacubvity Thuma & Walker

Souk Marquette N.W., Suite 050
Albuquengue, NM R7102

Ruonald Andaloza
Assistant TS, Trustee
P.O. Box 6OR
Albuyuergue, NM 87103

Carlos AL Miranda
PAY. LBox 1322
Il Paso, TX 79947-1322

Julia 3. Ruse
122713 South St Franeis Drive
Nanie be, NM 7508

Jennie D, Behles
.00, Box 844
Albuguerque, NM R7 103

SERVICE LIST

Jay M. Goltman/Alan J. Carr

Skadden. Arps. Slate, Mcagher & TFlom
Four Times Square

New York, NY 10036-6522

Michael W, Bishop

Arter & lladden, LLP

1717 Main Street, Suite 4104
Nallas, TX 75201

Danuel J. Behles
P.O. Dox 415
Albuquerque, NM 87103-415

Ronald R. Del Vento

Office of the Attomey General
P.0). Box 12548

Austin, TX 7871 1-254%

Richard | evin/Peter W. Clapp
Skudden, Amps, Slate, Meagher & Flom
30 South Grand Avenue, Suite 3400
Los Angeles, CA 90071-3144

Gregory (G, Hesse
1445 Ross Avenuy, Suite 32ti)
Dallas, TX 73202

David H. Thomas [Il
3915 Carlisle Blvd. NI
Albuguerque, NN 87107

Michacl J. Cadigan
6400 Uptown Bivd., Suite S7T0W
Albuguergque. NM 87110
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