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UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEW MEXICO
Inre: ) F
) Case No. 11-01-10779-JS8 ”—ED
FURR'S SUPERMARKETS, INC., ) Chapter 11 12:00 MIDNIGHT
)
Debtor. ) MAR 0 6 2002
DROP pox
united Buatey Bankruptey Coun

OBJECTION OF DELOITTE & TOUCHE LL¥ AND DELOITTE CONSO/WG. k¥ barco
TO MOTION TO APPROVE SETTLEMENT AGREEMENT BETWEEN THE
PTER 7 TR E A E SECUR ENDERS

Deloitte & Touche LLP and Deloitte Consulting L.P. (collectively "Deloitte™)
respectfully file this Objection to Motion to Approvc Settlement Agrecment Between the
Chapter 7 Trustee and the Secured Lenders (the "Objcclion”) and state as follows:

i, On February 8. 2002, Yvette G. Gonezles, as Chapter 7 Trustce for Furr's
Supermarkets. Inc. (the "Trustee"). filed a motion seeking to compromise various outstanding
issves with the securcd lenders in the debtor's case. Among these issues is the question of the
amount of funds available to pay administrative claims of estate professionals for the period priot
to occwrence of a "Carve-Out Event" as defined in paragraph 3 of the Final Order (1)
Authorizing Debtor to Obtain Secured Financing, (2) Granting Adequate Protection, and (3)
Granting Other Relief cntered on March 14, 2001 (the "Final DIP Order").

2. As proposed, the settlement would limit estate profcssionals to a single carveout
of $1,650,000 for all fees and expenses from the Petition Date through August 3, 2001. This is
contrary to the express terms of the Final DIP Order which (a) provides that the claims of the
secured lenders are subordinate to the claims of estate professionals up to the budgeted amount

(included in the budget attached to the Final DIP Ordet) prior to a Carve-Out Event, and (b)

following a Carve-Out Event, provides for a carveout of $1,500,000 for "allowed professional
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fees and disbursements incurred after the occurrence and during the pendency of a Carve-Out
Event." Final DIP Order, § 3 (emphasis added). As such, the settlement is not fair and
reasonable and is inimical to both the express langauge of the Final DIP Order and the purposes
underlying the Bankruptcy Code. It is contrary, moreover, to the terms under which Deloitte
acceptcd employment and performed services.

3. The proposed settlement also is not fair and reasonable because it requires estate
professionals to wait until December 2002 to receive payment. Since local professionals were
paid in full during the pendency of the debtor's chapter [ ] case, the terms of this condition serve
solely to disadvantage out-of-town professionals. The majority of the services in question were
performed more than or almost a year ago. Funds from the budget and from the carveout in the
Final DIP Ordcr should be made available immediatcly or the settlement should not be approved.

4, Finally, there is no definitive settlement apreement attached to the Trustee's
motion, only what purports to be an "Qutline of Terms of Settlement” nor has the Trustee yet
provided Deloitte with definitive documents. Until the full terms of the settiement arc made
available, parties in interest, such as Deloitte, have no basis for evaluating the merits of the
settlemnent.’ Until definitive terms are made available with adequate opportunity for review, the
settlcment should not be approved. Deloitte reserves the right to supplement these objections
and upon receiving definitive settlement documentation.

WHEREFORE, PREMISES CONSIDERED, Deloitte requests that the Court sustain its
Objection, deny the relief sought by the Trustee with respect to the Carveout, and grant Deloitte

such other and further relicf as the Court deems to be just and equitable under the circumstances.

' Drafts of settlement cocuments indicate, for example, that 50% of monies returned to the estate from professionsls
receiving more tham a pro rata share of funds will not be allocated 1o other professionals, but instead will be paid 1o
the secured lenders. The basis for such a term is unclear.
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BAKER BOTTS L.L.P.

Michael C. Li :

Texas State Bar No. 00784474

Mark A. Castillo

Texas State Bar No. 24027795

2001 Ross Avenue

Dallas, Texas 75201

Telephone: 214.953.6500

Facsimile: 214.953.6503

Email: michael liwbakerbotis.com
mark castillo@bakerbotis.com

COUNSEL FOR DELOITTE CONSULTING L.P.
AND DELOITTE & TOUCHE LLP
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Certificate of Servige

I hereby certify that on March 6, 2002 a copy of the above Objcction was faxed to

the following list of parties:

DAL Y3585,

Ronald Andazola

United States Trustee

P.O. Box 608

Albuquerque, NM 87103-608
Fax: (S05) 248-6558

Robert H. Jacobvitz

David T. Thuma

JACOBVITZ THUMA & WALKER, P.C.
500 Marquette N W, Suite 650
Albuquerque, NM 87102

Fax: (505) 766-9287

William F. Davis

Davis & Pierce, P.C.
£.0.Box 6

Albuguerque, NM 87103-003
Fax: (505) 247-3185

David S. Heller

Latham & Watkins

233 South Wacker Dnive #5800
Chicago, IL 60606-6401

Fax: (312)993-9767

Paul M. Fish

Modrall Speriing Roehl Harris & Sisk, P.A.
500 4th St., N.W., #1000

Albuguerque, NM 87103-2168

Fax: (505) 848-1889

Ronald J. Silverman
Bingham Dana LLP
399 Park Avenue
New York, NY 10022
Fax: (212) 752-5378

Jennie Deden Behles

1.D. Behles & Associates, P.C.
P.0O. Box 849

Albugquerque, NM 87103

Fax: (505) 243-7262

Page 4



=2, 265395

GR-25-292 15743 BAKER & BITT3-aTH =%

I, William Cohen
Pepper Hamilton, L.L.P.
100 Renaissance Center, 36th Floor

Detroit, Michigan 48243-1157 P4
Fax: (313) 289-7926 /
- ”
ichael Li
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