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FURR™S SUPERMARKETS. INC .,

Debtor. No. Il =01 10779-SA

OBICCTION OF W & W PROPERTILS 1O TTIIRD MOTION

TO SELL PROPERTY FREE AND CLEAR O LIENS AND INTERIESTS,
AND FOR ORDER GRANTING THI: DEBTOR ACCESS TQ CERTAIN FORMER STORES

W & W Properties. a creditor and party in interest in the above styled and numbered case.
through its counsel of record. Butt Thornton & Baehr PC. hereby objects 10 the Debtor's Third
Motion to Sell Property Free and Clear of Liens and Interests. and For Order Granting the Debtor
Access to Certain Former Stores. as follows:

W & W Properties is the Lessor under a Shopping Center Lease dated December
29, 1972, between FHM Peterson and Safeway Stores. licorporated. as modified by Lease
Madification Agreement dated February 12. 1973, Lease Modification Agreement dated
Decembuer 13, 1973, Lease Modification Agreement dated March 18, 1974, T.ease Modification
Agreement dated May 28, 1974, Filth Shopping Center Lease Modilication Agreement dated
January 24, 1980, Sixth Shopping Center Lease Modificution Agreement dated November 24,
1980. Seventh Shopping Center Fease Modification Agreement dated September 10, 1982,
Agreement o Clarity Lease Term dated January 210 1983, Letter Clarilication Agreement dated
January 21, 1983 and l.etter Agreement dated November 3. 1986, as assigned to Furt’s | [nc. by

Assignment and Assumption Agreement dated October 29, 1987, and assigned (o Furr's

\’?’39( |



Supermarkets, Inc.. by Assignment and Assumption of Real Property Lease dated March 11,
1991, W & W Propertics is ulso the lessor under a Ground Lease dated March 26. 1981 between
Martin B. Weinberg Individually and as trustee for Edith 1. Rehnborg and Safeway Stores Inc..
and assigned to Furr’s Supermarkuets. Inc.

The Jeased premises are located at 108 Juan Tabo. Nk Albuguerque, New Mexico (the
northeast corner of Juan Tabo and Central Franklin Plazay. On information and beliet. the
supermarket opcrated at the leased premises was known us debtor’s store #880. Debtor filed a
motion to reject the real property lease on August 17. 2001 and an Order permitting rejection
was entered on September 6. 2001,

In its Motion. Debtor proposes to sell alleged personal property located in the store #880,
“such as shelves, refrigeration units. bakery equipment and lixtures, deli equipment. meat

department equipment. ete.” Motion at pp 2-3. paragraph 11.

OBJECTIONS OF W & W PROPERTIES

l. Some ol the items Debtor secks to sell constitute fixtures rather than personal
property ol the Debtor. Sce. Soutwestern Public Service Companmy v, Claves Connty, 85 NM.
313.316-17. 512 P12d 73, 76-77 (1973).

2. Due to the age of the premises and fixtures. there is asbestos present. but it is
presently encapsulated in a non-triable state. Sale and removal of the fixtures will cause an
asbestos contamination problem requiring abatement.

3. Due to the presence of asbestos, the fixtures have little. if any. value to the estate.
4. Removal of the fixtures will cause damage 1o the premises and harm o W & W

Properties™ interest in the premises and fixtures.
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3. W & W Properties is owed amounts for rent. taxes and common arca charges both
for pre-petition detaults and for the post-petition/pre-retection time periods.
6. W & W Properties has a landlord’s lien apainst the property leit by Debtor in the

store premises when Debtor rejected the real property lease pursuant o N.M.Stat. Ann. 1978, §

7. W & Wis entitled o adequate protection under 11 1.8.C. § 365(e).

Wheretfore, W & W Properties respect{ully requests thut the Court prohibit the sale of the
property located at Debtor’s tormer store #880 or condition the sale ot the property on the
provision of adequate protection.

BUTT THORNTON & BAEHR PC

e T P
By: ), ,...A.uf. C ﬁ l M,ﬂi//k
Emihy A flranke ©
Attorney K for W & W Propertics
Post Office Box 3170
Albuguerque. NN 87190
(3031 884-0777

I hereby certity that | faxed

a true copy of the foregoing
pleading on this 12" day of
November. 2001, and matled a copy
on the 13" day of November. 2001,
to the tollowing:



Robert 1. Jacobvits

David T. Thuma

Jacobvitz Thuma & Walker

(VIA FACSIMILE - 503-766-9287)
(VIA FIRST CLASS MAIL

500 Marquette N.E. Suite 630
Albuquerque. New Mexico 87102

Stephen I. Lubben
Skadden. Arps. Slate. Meagher & IFlom LLP
(VIA TACSIMILE — 213-0621-3042)

United States Trusiee

Ronald Andazola

(VIA FIRST CLASS MAIL)

P.O. Box 608

Albuquerque. New Mexico 87103-608

ooy .
Fmily A. Franke
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