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UNITED STATES BANKRUPTCY COURT MAR 0 5 2002
DISTRICT OF NEW MEXICO DROP Boxc .
United Batee Banxruptey U8
10, New MaxicO
Inre: AR
FURR'S SUPERMARKETS. INC. Case No. 07-01-10779 SA
a Delaware corporation, Chapter 7

Debtor.

TRUSTEE'S SUBMISSION OF SETTLEMENT AGREEMENT
BETWEEN THE TRUSTEE AND SECURED LENDERS

On February §, 2002, Yvette 1. Gonzales, the Chapter 7 Trustee (the “Trustee™). in
her capacity as represcntative of the chapter 7 cstate in the above-referenced buankruptey
case (the “Estate™), filed a Motion to Approve Scitlement Agreement Between the Chapler
7 Trustee and the Secured Lenders (the “Motion™). The Motion is docketed as no. 1353,
Altached hereto as Exhibit_A is a proposced Stipulation and Consent Order Approving
Compremise and Settiement Between the Trustee on Behalt of the Estate, Heller Financial,
Inc.. Bank Of America, N.A., Ficet Capital Corporation and Metropolitan Life [nsurance
Company, which is attached hereto as Exhibit A (the “Proposed Stipulation and Order™),
which is subject to approval of the Court. The Proposed Stipulation and Order sets forth
the 1erms and conditions of the settlement between the Trustee. on the one hand, and
Mectropolitan Lile Insurance Company (*Metl.ife”). Fleet Capital Corporation (“Fleet™),
Bank ol Amecrica. N.A. ("BofA™), and Heller Financial, Inc.. on the other, which

settlement is subject o approval of the Bankruptey Court.
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The Proposed Stipulation and Order remains subject to change by the Trustee or

Lenders, although anyv changes are cxpected to be very minor

JACOBVITZ. THUMA & WALKER
a Professional Cofporgtion

Yo -
By: _Eg,/(.j\ :'i{‘-l-"’wﬁ\ L

Robert H. .iac\)bvi;XD_g\'id T. Thuma

500 Marquette NW. Suite 650

Albuguerque, NM 87102

(505) 706-9272:(305) 766-9287 (fax)
Attorneys for the Trustee

This certifies that a copy of the
foregoing was served by U.S.mail
and by cmail on:

Mr. Ronald E. Andavola

Assistant United States Trustee

P.O. Box 608

Albuquerque, New Mexico 87103

Email address: ronald. Andazolatiusdoj.gov

William F. Davis

Davis & Pierce, P.C.

P.O. Box 6

Albuguerque. New Mexico 87103-0003
Emaii address: daviswfaaol.com

David S. Heller

Latham & Watkins

233 South Wacker Drive

Secars Tower. Suite 5800

Chicago, tlinois 60606-6401

Email address: david.hellerfelw.com

Paul M. Fish

Modrall Sperling Rochl Harris & Sisk, P.A.
500 4" St.. N.W., #1000

Albuquerque, New Mexico 87103-2168
Email address: pmifZe-modrall.com

)



Ronald J. Silverman

Bingham Dana [LLP

399 Park Avenue

New York. New York 10022-4689

Email address: risilvermaniebingham.com;
Email address: srsaveia@-bingham.com:;
Emaii address: jbaltersbingham. com

Jennie Deden Behles

J. D. Behles & Associaies, P.C.

P.0O. Box 8§49

Albugucrque. New Mcexico 87103
Email address: behles@ejdbehles.conn;

I. Wilham Cohen

Casey Coslon

PEPPER HAMILTON, L.L.P.

100y Repaissance Center. 36" Floor
Detroit, Michigan 48243-1157

Email address: coheniwi'pepperlaw.com

Email address: costonCaepepperlaw.com

Louis Price

McAfce & Talt P.C.

Tenth Floor. Two Leadership Square
Oklahoma City, Oklahoma 73102

Email address: Louis.Pricet mcafectaft.com

Donald Harris

New Mexico Taxation & Revenue Department
P.O. Box 8485

Albuguerque, New Mexico 87198-8485

Email address: dharris(a:state.nm.us

Gail Gottlicb

Sutin. Thayer & BrownE P.C.

P.3. Box 1945

Albuquerque, New Mexico 87103
Email address: gottlichi@sutinfirm.com

this 5" dy of March, 2002,
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This Proposed Stipulation and Order
remains subject to change by the
Trustee or Lenders. although any

changes arc expected to be very minor

UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEW MEXICO

In re:
FURR'S SUPERMARKLETS, INC. Case No, 07-01-10779 SA
a Delaware corporation, Chapter 7

Beblor.

STIPULATION AND CONSENT ORDER APPROVING COMPROMISE AND
SETTLEMENT BETWEEN THE TRUSTEE ON BEHALF OF THE ESTATE, HEI.LER
FINANCIAL, INC.. BANK OF AMERICA, N.A., FLEET CAPITAL. CORPORATION
AND METROPOLITAN LIFE INSURANCE COMPANY

This Stipulation and Order (the “Stipulation and Consent Order™) is entered mto between
and among Yvette ). Gonzales, the Chapter 7 Trustee (the “Trustee™), in her capacity as
representative ol the chapter 7 estate in the above-referenced bankruptey case (the “Estatc™). on
the one hand. and Metropolitan Life Insurance Company (“MctLife™). Fleet Capital Corporation
(“Fleet”). Bank of America, N.A. ("BofA"), and Heller Financial, Inc., in its individual capacity
(“Heller™) (Helier, BofA, and Fleet arc collectively referred 10 herein as the “Bank Lenders™),
tHeller in its capacity as agent for itself, Fleet and BofA under that certain Prepetition Credit
Facility dated December 21. 2000, (the “Pre-Petition Agent™). and Heller, in its capacity as agent
for itselt. Fleet, BofA and Metlife under the DIP Facility (as defined herein) (the “DIP Agent™)
(the Bank Lenders and MetLife, together with their respective successors, assigns, and

trunsferees are collectively referred to herein as the “l.enders™), on the other hand;

EXHIBIT A"



A On February 8. 2001 (the “Petition Date™). Furr™s Supermarkets, Inc. (the
“Company™ or the “Debtor™). filed a voluntary petition lor reliel under chapter 11 of titic 11 of
the United States Cade., 11 U.S.C § 101 et seq. (the “Bankrupicy Code™);

B. On July 3, 2001, the Court cntered an order approving the sale of a
substantial portion of the Debtor’s asscts to Fleming Companies, Inc. (“"Fleming™). which sale of
asscts closed on August 31, 2001;

C. On December 19, 2001, the Debtor’s case was converted 1o a case under
chapter 7 of the Bankruptcy Code. and the Trustee was thereafier appointed:

D. Dunng the chapter 11 case this Courl entercd its Final Order (1)
Authorizing Debtor to Obtain Sccured Financing, (2) Granting Adequate Protection and (3)
Granting Other Relief dated March 14, 2001 (the “Final DIP Order™), granting the Lenders a
security interest in and lien on substantially all of the Debtor’s assets except for the Avoidance
Actions, to the extent provided therein,

E. The Final DIP Order authorized the Debtor, inter alia, to (1) enter into 4
$33,000,000 Post Petition Loan and Security Agreement and related documentation (together
with the Final DIP Order, the “DIP Facility”) with the Lenders, and (i) provide adequate
protection in respect of the DIP Agent and the enders:

F. After the sale of assets to Fleming the Lenders continued to tfinance the Debtor
and the Estate under several orders of this Court, including, without limitation, those dated
September 18, 2001, September 26, 2001, October 4, 2001, October 16, 2001, October 26, 2001,
and November 15, 2001, some of which granted the Lenders liens on Avoidance Actions (the

“Post-Fleming Financing Orders™):



G. The official committce of unsccured creditors (the “Committee™) in
existence during the chapter 11 case commenced certain litigation against the Lenders, and the
Debtor and the Trustec also contemplated certain hitigation in respect of other matters, mncluding,
without limitation, the Trustee seeking a surcharge under Bankrupicy Code § 500 (¢):

. The Lenders defended the litigation commenced by the Committee and
advised the Debtor and the Trustee that the Lenders believed that defenses to all asserted and
threatened litigation existed and that they would oppose such litigation;

1. The Lenders have advised the Trustee that the Lenders assert substantial
superprionty and administrative claims against the Estate granted pursuant to the Final DIP
Order that could subsume substantially all uncncumbered assets of the Estatc;

J. The Lenders and the Trustee have also disputed the amounts owed by the
I.enders to certain professional persons retained by the Debtor or the Unsccured Creditors’
Committec under the “carve-out™ language of the Final DIP Order:

K. The parties hereto have weighed the merits of their respective positions,
and in order to avoid the risks and extensive costs atlendant to litigating the matters, the parties
hereto have conducted extensive arm’s-length negotiations and have determined to enter into a
final, complete and binding settlement of all of the disputes and potential disputes betwecen the
Estatc on the onie hand and the Lenders on the other hand relating to liens. claims, interests,
prioritics and rights in respect ol the Debtor’s assets and in respect of any affirmative claims or
defenses against the Lenders to the extent and upon the terms and provisions set forth heretn (all

such terms and provisions, the “Settlement™);



—y

. The Trustee, on behalf of the Estate. and the Lenders believe that this
Settlement constitutes the best opportunity 1o maximize recoverics and mimmize costs for the
benefit of all partics in interest and the Estate in general;

M. The Trustee has filed a motion dated February 8. 2002 (the “Motion™),
sceking the Court’s approval of this Sctilement;

N. Proper. timely. adequate and sufficient notice of, and an opportunity to be
heard in connection with the hearing contemplated by the Motion. has been provided to all
parties and entities entitled thereto, and this Court finds that such notice and opportunity for
hearing was adequate and appropriate under the circumstances of this case, comported with all
due process requirements, and satisfied the requirements ol the Federal Rules of Bankruptey
Procedure and no other or further notice is required;

0. This Court tinds that the Trustee and the Lenders have acted in good faith,
responsibly and that the Trustec has fulfilled her dutics during this case: and

P. This Court finds that this Scttlement is prudent, fair and reasonable, was
negotiated and entered into in good (aith by the partics, and is in the best interests of the parties,
including the Estate:

NOW. THEREFORE, IT IS HEREBY STIPULATED, AGREED, AND ORDERED. as
follows:

1. Pursuant to inter ahlia, Sections 105, 361, 362, 363, 364, 501, 502, 503,
506, and 507 of the Bankruptcy Code and Rule 9 9(u) of the Federal Rules of Bankruptcy
Procedure, and all other applicable provisions of the Bankruptey Code and the Federal Rules of
Bankruptcy Procedure. this Court hereby grants the Motion as set forth hercin, and this

Settlement is approved and “so ordered™ in its entircty.



2. This Court hereby authorizes the partics 10 comply with each and every
term, condition, and obligation contained in and contemplated under this Stipulation and Consent
Order.

3 Definitions. The following terms shall have the lollowing meunings:

“Avoidance Actions™ means avoidance claims and any and all proceeds thercfrom
under Bankruptcy Code sections 5344, 545, 547, 548, 550 and/or 553, whether received before or
after the commencement of litigation,

“Bank Lenders™ has the meaning set forth in the introductory paragraph of this
Stipulation and Conscnt Order.

“Bankruptcy Code™ has the meaning sct forth in Recital A of this Stipulation and
Consent Order.

“"BofA™ has the meaning set forth in the introductory paragraph of this Stipulation
and Consent Ordcr.

“Carve-Qutis”™ has the meaning set forth in paragraph 8(a) of this Stipulation and
Conscnt Order.

“Closing Escrow™ has the meaning sct forth in paragraph 15 of this Stipulation
and Consent Order.

“Collection Costs™ has the meaning set forth in paragraph 6(h) of this Stipulation
and Consent Order.

“Commuittee™ means the Official Unsccured Creditors™ Comumittee appointed in
the Debtor's Chapter 11 case.

“Company™ mcans Furr’s Supermarkets, Inc.



“Court™ means the United States Bankruptey Court tor the District of New

o

Mexico.

“D&P” Davis & Pierce. P.C.

*“Debtor™ means Furr's Supermarkets, Inc.

“DIP" means Furr's Supcrmarkets. Inc.. Debtor in Possession.

“DIP Agent” has thc meaning sct forth n the introduciory paragraph of this
Stipulation and Consent Order.

“DIP Facility™ has the meaning set forth in Recital LI of this Stipulation and
Consem Order.

“Distribution Center Lease™ means the Estale’s interest in the long-term lease of
the food distribution center on Railroad Drive in El Paso, Texas.

“Estate™ has the meaning set forth in the introductory paragraph of this Stipulation
and Consent Order.

“Final DIP Order™ has the mcaning sct forth in Recital D of this Stipulation and
Conscnt Order.

“Flect™ has the meaning set forth in the introductory paragraph of this Stipulation
and Consent Order.

“Fleming™ has the meaning set forth in Recital B of this Stipulation and Consent
Order.

“Heller™ has the meaning set forth in the introductory paragraph of this
Stipulation and Consent Order.

“JTW™ means Jucobvitz, Thuma & Walker. P.C.



“JITW Carve-Out™ has the meaning sct forth in paragraph 8(a) of this Stipulation
and Consent Qrder.

“l.enders™ has the meaning set {orth n the introductory paragraph of this
Stipulation and Consent Order.

“Metl.ife” has the mcaning sct forth in the introductory paragraph of this
Stipulation and Consent Order.

“Motion™ has the mcaning sct forth in Recital M of this Supulation and Coensent
Order.

“Nct Amount™ means the amount received by the Trustee on behalf of the
Lenders and the Estate for a particular claim or asset (prior 1o deduction of any applicable 3%
Trustee fee), less all applicable Collection Costs.

“Petition Date™ has the meaning set forth in Recital A of this Stipulation and
Consent Order.

“Post-Closing Carve-Out™ has the meaning set forth in paragraph 8(a) of this
Stipulation and Consent Order.

“Post-Closing Funding Claim™ has the meaning set forth in paragraph 7 of this
Stipulation and Consent Order.

“Post-Fleming Financing Orders™ has the mecaning sct forth in Recital F of this
Stipulation and Consent Order.

“Pre-Closing Carve-Out™ has the meaning sct forth in paragraph 8(a) of this
Stipulation and Consent Order.

“Pre-Petition Agent™ has the meaning set forth in the introductory paragraph of

this Stipulation and Conscnt Order.



“Releases™ has the meaning set forth in paragraph 19 of this Stipulation and
Consent Order.

“Relcased Estate Parties™ has the mcaning set forth in paragraph [9(b) of this
Stipulation and Conscnt Order.

“Released Lender Partics has the meaning set forth in paragraph 19(a) of this
Stipulation and Consent Order.

“Reserved Claims™ has the meaning sei forth in paragraph 19(«) of this
Stipulation and Consent Order.

“Secttlement™ has the meaning set forth in Recital 1 of this Stipulation and Consent
Order.

“Stipulation and Consent Order’™ means this Order.

“TRD" means the Taxation and Revenue Department of New Mexico.

“Trustee™ means Yvette J. Gonzales, the Chapter 7 trustee in this Chapter 7
bankrupicy case.

"Written consent of the Lenders™ shall include consent given by email. Written
consent shall be deemed given by any Lender who does not object to a written question within
ten business davs after a request. Such a request may be made by email to counsel for the Pre-
Petition Agent and counsel for MetLife. (A written request by a Lender for further information
made within the first five business days of such 10} business day period will start the time limit
over for one additional ten day period from the day of the request.) Unless othenwise validly
instructed by the Lenders. such consent shall be given or withheld from both a representative of
the Pre-Petition Agent (on behalt of the Bank Lenders), and a representative of Metlife.

Consent given by counsel shall suifice.



4. The DIP Agent’s Liens on Avoidance Actions. The DIP Agent’s licns on

behalf of the Lenders against recoveries from Avoidance Actions granted in the Post Fieming
Financing Orders shall be reduced by $2 million. This reduction reflects the settlement of the
allocation issuc asserted by the Trustee and others. o wit that a portion of the Flemmy sale
procecds was allocablc 1o the release of a potential preference action allegedly held by the Estate
against Fleming, and that the Lenders should not have received that portion of the sale procecds
because at that time they did not hold a security interest in proceeds of Avoidance Actions.

5 Allowed Claims and Liens. The Lenders (i) shall have allowed secured

claims as sct forth in the Final DIP Order and the Post Fleming Financing Orders {as expressly
modilicd hereby), and by their respective Proofs of Claim filed in this case, which in the case of
Metl.ife is in an aggregate amount of not less than $37,286,043.42" and in the case of the Bank
Lenders is in an aggregate principal amount ot not less than $48.107,674.94, and (it) shall be
deemed to have first. prior and perfected liens on all assets of the Estate (except for the liens on
Avoidance Actions which liens are limited pursuant to the Post Fleming Financing Orders as
expressly modified herein) to secure the DIP Indebtedness (as defined in the Final DIP Order)
and the lenders’ respective allowed pre-petition claims, as applicable, as set forth above;
provided, however, that the Lenders agree that notwithstanding such liens, funds recovercd by
the Trustee or the Estate on account of the amounts allocated to the Trustee and the Estate under
this Settlement and amounts payable pursuant to the Carve-Outs (as detined below), as permitted
herein, may be paid {rom the Lenders® collateral unless expressly provided otherwise herein; and

further provided, however, that the amounts of the Lenders’ respective secured claims is limited

The amount of MetLite’s secured claim set forth in paragraph 5 is in addition to and without prejudice
MetLite's separate proof of claim filed in respect of its unsecured elaums against the Debtor.

RS



by Bankruptey Code §506(a). The Court hercby orders that all claims, security interests and
licns of the Lenders and each of them shall not be subject to any avoidance, surcharge,
subordination, defenses. counterclaims, rights of sct-off. challenge or infirmity of any kind
whatsocver, and that the amounts alrcady paid to the Lenders in this casc shall not be subject to
any disgorgement (o the Estate for any reason or under any theory whatsocver.

0. Trustee Collection of Assets.

a. Collection of Assets.  The Trustee shall sell assets and collect
claims pledged to the Lenders, including without limitation those assets set forth in paragraphs 9
to 16 below. In exchange, the Estate shall receive the percentages of the Net Amount(s) set forth
in paragraphs 9 to 16 below, and be reimbursed for all Coliection Costs (detined below). The
amounts allocated hercin to the Trustee for payment of Trustee fees shall be paid o the Trustee
lo the extent such Trustee fees are allowed by the Court. and if and to the extent such amounts
exceed the Court allowed compensation to the Trustee, the dilference will be divided 50% 1o the
Lenders and 50% to the Estate. The amounts allocated to the Estate herein shall be paid to the
Trustee and shall be available for distribution to administrative and unsecured creditors of the
Cstate generally after payment of allowed Trustee compensation. The Lenders guarantee that the
amount of procecds allocated to the Estate shall be at least $500.000 (which is in addition o the
3% allocated to the Trustec). The Trustee shall not scll any asset in which the Lenders are
entitled to a portion of the procecds without the pnor written consent of the Lenders. Except for
Avordance Actions, the Trustee shall not settle any matter in which the [.enders are entitled to a
portion of the proceeds without the writlen consent of the Lenders. Until the DIP Agent’s liens
on behalf of the Tenders against Avoidance Actions and proceeds thercof, as reduced in

accordance with paragraph 4 hereof, is fully satisfied, any settlement of Avoidance Actions shall

-10-



require the written consent of the Lenders and approval of the Bankruptcy Court, provided that if
the Lenders do not consent to any proposed settlement, the Trustec may seck to obtain Court
approval of the scttlement in any event, based on whether the settlement is fair and reasonable
under the circumstances without giving any defercnce to the business judgment of either the

Trustee or the [enders.

b. Collection Costs.  As uscd herein, “Collection Cosls™ means all
direct costs incuired by the Estate collecting a claim or selling or hquidating an assct and all tax
liabilitics of the Estatc of any nature resulting from such collections and sales (except for
reductions in the Estale’s net operating loss carryforwards). including without limitation all (1)
carrying cosis and other amounts expended to preserve and protect the asset or claim, such as
pavment of rent. utilities. insurance, or taxes; (ii) any brokers® fees to the extent the Lenders give
their written consent o incurring them; (iil) any attornev fees, accountant fees, expert witness
fecs, and fees incurred for litigation support, tf incurred on or after February 4, 2002; (vi} all of
the foregoing costs incurred by the Trustee on or alter December 19, 2001 with respect 1o (a)
preserving the Distnibution Center Lease. including but not limited to seeking and obtaining an
extension of time to assume or reject the lease, and any related appeals: (b) litigating with
Pinnacle Logistics, Inc. and Countrywide Logistics, Inc. in adversary proceeding no. 41-01099
and the appeal thereof; and/or (c) litigating and/or sctiling with Heller Leasing, Inc. in adversary
proceceding no. 01-01160. The following conditions shall apply to all Collection Costs, whether
incurred before or after execution or approval of this Settlement. The Lenders shall be consulted
tn advance with regard to expenses for litigation in excess of $5,000 in any casc or other discrete
matter or transaction.  All professional fees shall be subject to Court approval for reasonablencss

and nceessity. The Trusiee shall fumish the Lenders @ monthly report showing the status of

-11.



outstanding fees billed and expenses broken down by claim or asset within thirty days afler the
cnd of the reporting period.  The Trustec shall be available 1o consult with the [Lenders regarding
the amount of outstanding fees. The Trustee shall not retain the services of counsel other than
JTW and Linda Aikin or any accountant or expert witness other than Sage Accounting in any
matter in which the Lenders are entitled to a portion of the recovery without the prior wrilten
consent of the Lenders, which consent shall not be unrcasonably withheld or denied.  The
lLenders give their advance consent to the Trustee’s retention of any brokers already retained by
the Trustee. On the condition that D&P charges hourly rates comparable to the hourly rates
charged by I'TW, the Lenders give their advance consent 1o the Trustee’s retention of D&P o
prosccute Avoidance Actions and to collect prepaid inventory deposits and accounts receivable;
except the Lenders reserve their right to object to the Trusiee’s retention of D&P for any
purpase, including prosecution of Avoidance Actions and collection of prepaid inventory
deposits and accounts receivable on the ground that D&P s not disinterested or holds or
represchts an interest adverse 1o the Estate. The above limitation on the Trustec’s retention of
prolcssionals does not apply to professionals retained to perform services in connection with the
pension plan who are paid from plan assets. The Lenders shall not have a lien against any Estate

assels, or an administrative claim, on account of the payment of Collection Costs.

7. Release By Lenders of Administrative Claims. The Lenders release and

waive all superpriority and administrative claims except for the superpriority claim for the post-
Fleming closing advances {the “Post-Closing Funding Claim™) secured by all assets, including
Avaidance Actions, ordered by the Post Fleming Financing Orders (us expressly limited and
reduced pursuant to paragraph 4 hereof). If the Trustee does not recover sufficient funds from

Avoidunce Actions 1o repay that obligation, the DIP Agent on behall of the Lenders shall retain



its superpriority administrative claims senior in priority to the administrative claims of all partics
other than holders of chapter 7 administrative claims, and shall be entitled to recover such
shortfall [rom amounts allocated hercunder 1o the Estate or other asscts of the Estate after all
chapter 7 administrative expenscs are paid in full: provided, however, that: (i) that such
supcrpriority administrative claims shall not limit or otherwise affect payment of Collection
Costs or the funding of the Carve-Outs (as defined in paragraph 8 hereof} under this Settlement
and shall not be pavable (rom the 3% of proceeds allocuble to the Trustee. and (ii) the Lenders
shall not be entitled to seek disgorgement of any funds from uany third parties on account of such
superpriority and administrative claims. The amount owed on the Post Closing Funding Claim at
the present time is $4.297,109 (plus intcrest), but that amount shall be reduced by $2 million by
the application of paragraph 4 hereol upon the effectivencss of this Stipulation and Consent
Order and interest shall be deemed to have accrued on the unpaid principal balance of the Post-
Closing Funding Claim less the $2 million.

8. Professional Carve-Quts. The partics hereto agree and the Court hereby

orders that:

(a) The “carve out™ for professionals retained by the Debtor in Possession and
Commiittee sct forth in Sections 2(b) and 3 of the Final DIP Order shall be deemed {ully funded
and fully and finally resolved by this Settlement on the following terms and conditions: (1) on the
terms and conditions sct forth in paragraphs 8(b), (c) and (d). the Lenders shall pay $1.650.000
for allowed fees for scrvices rendered and reimburscment of expenses incurred between February
8. 2001 and August 31, 2001 (the “Pre-Closing Carve-Out™); (i1) on the terms and conditions set
forth in paragraphs 8(b). (¢) and (d), the Lenders shall pay the actual amount of allowed and

unpaid fees and reimbursement of expensc arising from services rendered and expenses incurred



after August 31, 2001, through the datc of conversion of the case to chapter 7. which the Trustec
cstimates 1o be approximately $400,000 (this figure includes $150,000 for Peter J. Solomon
Company, which shall be considered part of the Post-Closing Carve-Out). not to exceced
$500,000 (the “Post-Closing Carve-Out”). provided. however, that the $500,000 cap shall not
apply to professionals’ fees and reimbursement of ¢xpenses incurred afier conversion of the
chapter 11 case to chapter 7 to prosccute and defend fee applications, if and to the extent such
fees are payable from the Post-Closing Carve-Out; and (iii} the ILenders shall honor and
guarantce the existing carve-out in favor of Jacobvitz, Thuma & Walker. P.C set forth in
paragraph 9 of that certain First Order Arising Out of Emerzency Hearing Supplementing Final
Order (1) Authorizing Dcblor to Obtain Secured Financing. (2) Granting Adequate Protection
and (3) Granting Other Rclicf, To Pcrmit Short-Term Financing And Usc Of Cash Collateral,
docketed as number 1102 (the “ITW Carve-Out™) to the extent JTW has not been paid by the
Estate on the datc the carve-out is funded. The Pre-Closing Carve-Out amount shall not be
reduced by any payments made (o professionals prior to conversion of the chapter 11 casc to
chapter 7. Fifly percent (5(%0) of any amounts paid 1o professionals prior to conversion of the
chapter 11 case to chapter 7 that are disgorged by any prolessional after such conversion based
on the Court having determined that such professional received more than the amount of
compensation allowed it by the Court, shall be paid to the Trustee for payment of professional
fees and expenses incurred prior to September 1, 2001, and shall not be deduced from or applicd
as a credit against the $1.650,000 Pre-Closing Carve-Out amount. The other fifty percent (50%)
of any such disgorged funds shall be paid to the Lenders as part of their collateral. The Lenders
shall not be entitled to any funds disgorged by any professional based on the Court having

determined that such professional received more than its pro rata share of payments to



professionals and/or other parties in intcrest.  The lenders reserve the right to claim that (i)
compensation and reimbursement of expenses sought for prosecuting and defending fec
applications that seek compensation for scrvices rendered and expenses incwrred prior to
September 1, 2001 fall within the Pre-Closing Carve-Out. and/or (11) such fees and expenses are
not compensable under the provisions of the Final DIP Order governming carve-outs.  All other
parties in interest, including all professionals, reserve the right to claim otherwise. The Pre-
Closing Carve-Out, Post-Closing Carve-Out, and ITW Carve-Out (collectively the “Carve-
Outs™) are intended 1o protect professionals employed by the DIP or the Committec against any
shortfall after they reccive their pro rata share of funds available to pay holders of administrative
claims generally.  Accordingly, prolessionals shall be entitled to receive their respective pro rata
share of funds available o pay administrative claims generally, without regard to any amounts
professionals receive on account of a Carve-Out.  The Court hereby orders that all claims of
prolessionals against the Lenders for any Carve-Qut or other carve-out under the Final DIP
Order or any other order or agreement relating to this bankruptey case, or othenwise for payment
of fees and expenscs relating to this bankruptey casc are hercby fully settled, and professionals
are forever barred from asserting any collateral attacks against the Lenders for unpaid fees and
CXpenses.

{h) No paymients shall be made troin any of the Carve-Outs or from any of the
Lenders® collateral to professionals for fees or expenses incurred in the course of actions taken
against the Lenders. to the extent provided in Section 3 of the Final DIP Order. Any professional
sceking payment under any of the Carve-QOuts or from any of the Lenders’ collateral shall obtain
the consent of the Trustee and Lenders, or approval from the Court, that the amounts sought were

not incurred in such an action or effort. Prior to any distribution to a professional of any funds



under the Carve-Outs or from any of the Lenders™ collateral. the Trustee shall either have
obtained the prior written consent from the Lenders or a court order authorizing such payment,

{c) The Carve-Outs shall be funded from the proceeds of sale of the
Distribution Center Leuse to the extent of the Lenders® collective share (excluding monies paid
as reimbursement to the Lenders of Collection Costs advanced by the Lenders in respect of the
Distribution Center Lease) of the Net Proceeds payable to the Lenders. If by December 15, 2002
procceds have not been realized and paid to the Trustee from the sale of the Distribution Center
Lease sufficient to fully fund the Carve-Outs, then on or before December 13, 2002 the Lenders
shall pay the Trusice the amount necessary 1o fully fund the Carve-Outs, regardless of the
occurrence or nonoccurrence of any other event, including without limitation whether or not (i)
any payments have been made on professional fec claims from tunds available in the Estate, (i1)
any issucs ol type referred Lo in paragraph 8(b) have been resolved, and/or (1i1) any issucs remain
about the allowance of any profcssional fees, including any appeals from orders of this Court.

(d) The [.enders shall be subrogated to the allowed administrative claim,
including the administrative cxpense priority thereot, of such professional to the extent of
payments under the Carve-Outs. However. because professionals shall be entitied to receive
their respective pro rata share of funds available to pay administrative claims generally, without
regard to any amounts professionals receive on account of a Carve-Qut. such subrogation rights
of the Lenders shall result in payment to the Lenders only if the Carve-Out amounts that are
funded exceed the amount of the Court-approved compensation eligible lor payment from the
Carve-Outs (1., the Lenders shall be subrogated 1o protessionals™ claims actually paid from the
Carve-Ouls and shall be entitled to a refund of menies funded under the Carve-Outs that arc not

ultimately needed to pay professionals’ claims in full that are covered by the Carve-Outs). The
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Lenders have only subordinated to the professionals, and to the extent assets are othenwise
available to satisfy claims of the Lenders, the Lenders shall receive such payments.

9, Avoidance Actions.  The Trustee shall undertake in her reasonable

business judgment o prosccute and to collect from third parties in respect of Avoidance Actions,
including commencement of adversary proceedings. The partics hereto agree and the Court
hereby orders that funds recovered in respect of Avoidance Actions, whether belore or after the
commencement of litigation, shall be disbursed as follows:

{a) Until the I.enders’ liens against the Avoidance Actions are satisfied, first,
to Collection Costs; sccond. 3% of the remaining amount to the Trustee; and third, 2/3 of the
halance to the DIP Agent on behalf of the Lenders under the DIP Facility and 173 of the balance
10 the Cstate:

(b) After the DIP Agent’s liens against Avoidance Actions are satisfied, all
amounts recovered shall be paid to the Trustec,

10. Distribution Center Lease. Lenders may, at their option. pay all carrying

costs. including. but not limited to, costs for rent of the facility, equipment rent, utilities, taxes
and sccurity, and shall pay all attorneys fees incurred by the Trustee in connection with the
Distribution Center Lease; provided, however, that the Lenders shall pay all Court-required
carrving costs that arc allowable as administrative claims against the Estate and indemnify the
Trustee against all carrying costs that arc allowable as administrative claims against the Estate.
Such payments may be made from funds that the Trustee othenwvise would remit to the Lenders,
as directed by the Lenders.  If the Lenders choose not to pay such carrying costs, the Trustee
may. at her option, immediately move to reject the Distribution Center Lease.  All Collection

Costs relating to the Distribution Center Leasc, including reimbursement of the lenders lor
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Collection Cosis advanced by them. shall be paid from the first procecds arising trom the sale of
the Distribution Center Lease. The Trustee shall receive 3% of the Net Amount of sale procecds.
and the balance shall be paid to the Lenders, subject to paragraph 8(c) hercof,

11. Prepaid invenlory deposits, accounts receivable, ulility deposits.  The

partics hereto agree that the Trustee shall undertake o collect from third parties pre- or post-
petition prepaid inventory deposits, accounts receivable. and utility deposits (it any). including
commencement of adversary proceedings, all as determined by the Trustee in her reasonable
business judgment. and that funds from cach amount recovered shall be disbursed as follows:
first, for Colleetion Costs; second, 3% of the Net Amount to the Trusiee; and third, 109 of the
halance to the Estate and 90% of the balance to the Lenders.

12, Land and Equipment and Misccllancous_Asscts. The parties hereto agree

and the Court hercby orders that the Trustee shall undertake to sell land and equipment and
miscellancous asscts not otherwise categorized hercin that are property ol the Estalc, as
determined by the Trustec in her reasonable business judgment, and that sale procecds from cach
piece of property sold shall be disbursed as follows: (irst. for Collection Costs: second, 3% of the
Net Amount to the Trustec for trustce lecs; and third, 10% of the balance to the Estate and Y0%
of the balance to the Lenders.

13, Liguor Licenses. The parties hereto agree and the Court hereby orders

that the Trustee shall undertake to scll the liquor licenses that are property of the Estate, in her
reasonable business judgment, and that sale proceeds from cach license, including licenses under
contract prior to conversion of the case from chapter 11 1o chapter 7, shall be disbursed as

follows:
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(a) First, to pay claims of liquor wholesalers with respect to the license sold.
reserving all rights that such pavments are made under compulsion and under protest, as stated in
the Order Regarding Payment of Liquor Wholesalers and I'ransfers of Liquor Licenses, entered
August 31, 2001, and reserving all other rights sct forth in the first paragraph numbcred 4 in such
order as to any payments to liquor wholesalers.

(b) Sccond. to pay gross reccipts taxes with respect to the license sold;

(<) Third, to pay amounts owed, il any, 1o the TRD with respecet o the liquor
licenses sold as part of the Fleming transaction;

(d) Fourth, to pay other Collection Coslts, including Trustee's atlorneys fecs
associated with the sale. the renewal of temporary suspensions of licenses. if any, and the annual
renewal of licenses;

(e) Fitth, 3¢ of the Net Amount to the Trustec; and

(N Sixth, 10% of the balance to the Estate and 90% of the balance to the
Lenders. [T any payments must be made to TRD to renew a license, the Lenders shall pay such
amount and later be repaid such advance as part of the Collection Costs to be paid from sale
proceeds and collections.  For purposes of this paragraph 13, the Net Amount is the amount
received after deducting amounts paid for gross receipt taxes, liquor wholesaler claims, TRD
fees. Collection Costs and costs incurred in connection with the renewal of temporary
suspensions. renewal of licenses and the sale of the licenses.

14, Pension Plan Surplus. The parties hereto agree and the Court hercby

orders that any surplus remaining after wind-down of any or all of the Debtor’s pension or

401(K) plans shall be paid 3% to the Trustec, and the balance to the Lenders.
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15 $2 million Closing Escrow. The parties hercto agree and the Court herchy

orders that (i) the Lenders shall receive all funds distributed from the $2 million closing escrow
established in connection with the closing of the Fleming transaction (the “Closing Escrow™; (i1)
the Trustee shall have no obligation to undertake any action a1 the cxpense of the Estate in
connection with recovering amounts in respect of the Closing Escrow; (iti) the Trustee hercby
assigns all right. title and interest of the Estate in and to the Closing Escrow to the Lenders; (1v)
this Stipulution and Consent Order shall be considered und constitute for all purposes a full and
complete general assignment, conveyance and transfer of the Closing Escrow to the Lenders
andior a bill of sale transferring the Estate’s title and interest therein: (v) the Trustee is
authorized, directed and empowered to execute, perform under, consummate and implement any
required assignment instruments or documents or other documents that may be rcasonably
desirable, required or requested by the Lenders for the purpose of assigning transferring.
granting, conveying or conferring title to, or reducing posscssion of, the Closing Escrow to the
Lenders: and (vi) the Court hereby acknowledges the standing of the Lenders to pursue recovery
of the Closing Escrow.

16. Claims_Against Liquor Wholesalers. The parties hereto agree and the

Court hereby orders that the Lenders in their diseretion may commence or continue 10 prosecute
claims against liquor wholesalers seeking, among other things, rclurn of payments made to them
since the Petition Date by the DIP or the Estate based upon. inter alia. the Lenders’ claims that
their liens are senior to the liens of liquor wholesalers. The Estate shall reccive 2.5% of any
amounts recovered, plus any attorney fees and expenses incurred by the Estate in connection
with the litigation. The Estate shall have no obligation 10 undertake any action at the expense of

the Estate in connection with such claims other than cooperation with Lenders in such an action.



The Lstate agrecs o be a party 11 such procecding. although the parties recognize that the bulk of
the legal work in such action will be performed by the Lenders. The [enders shall pay any
Collection Costs incurred by the Estate in such litigation. The Trustee agrecs to cooperate in
good faith with the Lenders in the prosecution of the claims against the liquor wholesalers.

17. Reccipt of Funds By Lenders. The parties hereto agree and the Court

hercby orders unless otherwise agreed by the Lenders, (a) all funds currently held by the Trustee
or the Estate v excess of $125,00G shall be paid immediately to the Lenders. other than the
remaining balance ol funds advanced for the bencfit of the Trustee prior to conversion of the
case to chapter 7. including the $30,000 of unrestricted funds advanced for the henefit of the
Trustee, funds advanced to pay third partics to perform certain services, and the tfunds held for
the Closing Escrow and (b} all funds reccived by the Trustee in connection with the liquidation
of asscts that are to be paid to the Lenders pursuant to this Settlement shall be paid to the
Lenders on or before the date the Trustee’s monthly status report is due pursuant to paragraph
6(b) in which such funds are to be reported, except that any receipt of funds in the amount of
S$30,000 or more that is to be paid to the Lenders pursuant to this Settlement shall be paid to the
Lenders within five (5) business days of such receipt by the Trustee (this requirement does not
apply 10 receipts of lesser amounts that aggregate more than $50.000); provided, however, that
the Trustee may hold back from any payments (i) an amount rcpresenting her reasonable
estimate of Collection Costs that may be paid from such funds if the amount of such Collection
Costs is not readily ascertainable and (i1} an amount representing her reasonable estimate of any
tax liability resulting tfrom any sale of asscts or collection of claims. Except with respect to
monics 10 be paid to the DIP Agent pursuant to paragraph 9 hereof. payments 1o the Lenders

hercunder shall be made to the Lenders in their capacities as pre-petition creditors.  The Court



further orders that in all cascs where this Stipulation and Consent Order requires payments to the
Lenders, such payments shall be made to Metl.ile. except as otherwise agreed in writing among

the Lenders -

18. Reimbursement_of Collgction Costs. It the Trustee pays any Collections

Costs to be puid out of the proceeds of a sale or collection of assets, the Trustce shall be
reimbursed for such pavments from such proceeds. [ there are insufficient funds generated by
the sale or collection of an asset or claim to pay the Collection Costs incurred in conncclion
therewith (such as if an adversary procecding is unsuccesstful), such unpaid Collection Costs
shall be paid as a Collection Cost from the proceeds of subsequent sales or collections of assets
or claims; and if such funds are insufficient. any unpaid Collection Costs shall be paid pro rata
by the Lenders and Estate, bused on their respective shares (as allocated under this Scitlement
and Conscnt Stipulation) of the procecds of the assct or elatm for which the unpaid Collection
Costs were incurred.

19. Mutual Releases. The following comprise essential components of the

terms of this Settlement, shall be cffective immediatcly upon entry of this Scitlement und
Consent Order. shall be construed as broadly and as gencrally as possible and as permitied by
law, and are together referred to as the “Releases™

(a) Fstute Release of the Lemders.  Except for claims arising under or
expressly rescrved in this Settlement and Consent Order, and claims arising from actions taken

after the date of entry of this Order (together, the “Reserved Claims™), the Trustee, on behalf of

: MectLife and the Bank Lenders agree that Metl.ife's receipt of funds under this Settlement shall
be shall be subject to the Intercreditor Agreement {as detined in the Final DIP Order) and the Co-lender
Agreement dated as of March 14, 2001,

[
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the Estate and the Debtor in its capacity as a chapter 7 bankruptey estate and successor to the
DIP. and any subsidiarics, predecessors, suecessors, creditors’ commitlee, assigns, oflicers,
directors, trustees. cstates, advisors, agents, attorneys. divisions. affiliates, relatcd companies,
and all persons acting by, through or in concert with them, lully and forever release and waive
any argument, asscrtion, causc of action and claim, and discharge cach ol MetLife, Fleet. BofA
and Hcller, their respective subsidiaries, shareholders, predecessors, successors, assigns, officers,
directors, agents, employees, trustees, cstates, creditors, creditors™ committecs, ienders, advisors,
attorncys, divisions, alTiliates, related companies, and all persons acting by, through or in concert
with them (all of the foregoing, collectively, the “Released lender Partics™). from, and
acknowledge full and complete satisfaction of any and all. claims, disputes, objections.
litigations. delenses. demands and causes of action of any kind whatsoever, whether in law or in
equity, known or unknown, currently viable or arising herealter, suspected or unsuspected by the
Estate or the DIP, and whether or not concealed or hidden, which each of them or any of them,
now or hereafier own or hold as against the Released Lender Parties, and cach of them or any of
them. by reason of any matter whatsoever, including, without limiting the intended generality
and all-cncompassing scope of this release, those which (a) arise out of, or arc in any way
connecled with, or related to, transactions, occurrences, events, acts or omissions prior 1o the
Petition Date, including, without limitation, in conncction with any pre-petition loans or
indebtedness of or transactions with the Company, the Final DIP Order or any document
executed in comnection therewith, or any other matter whatsocver associated with the Debtor’s
activities, undertakings. or businesses prior to the Petition Date, (b) arise out of, or are in any
way connccted with, or related to, the transactions, occurrences, ¢vents. actls or omissions which

took place on or afler the Petition Date or which were. might or could have been, alleged in

tJ
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conncetion with the Debtor’s case, (¢) are in any way related 1o the validity, extent, secured
status and/or priority of the Released Lender Parties’ (1) claims, (1) liens, or (111) interests, or {d)
arise in connection with any other matter whatsoever. including. without limitation. all claims
arising under Bankruptey Code § 506(c) or othenwvisc asscriing surcharge. claims relaimg to
marshalling of assets, and all claims asserted in Adversary Procceding No. 01-010906, or claims
that any proceeds of the Fleming sale previously paid to the [.enders or any other funds must be

disgorged (meaning that the Lenders may retain such funds, subject only to the terms hereof).

(h) Lendors Release of the Trustee, the Debior, and the Estute. Except for the
Reserved Claims, cach ol MetLife, Fleet, BofA and Heller and any subsidiarics, predccessors,
successors, creditors” committee, assiyns, officers, directors. trustees, estates. advisors, agents,
attorneys. divisions, affihates, related companies, and all persons acting by, through or in concert
with them, fully and forcver relcasc and waive any argument, assertion, cause of action and
claim, and discharge cach of the Trustee, the Estate, the Debtor, and the DIP, their respective
subsidiaries, sharcholders, predeccssors, successors. assigns, officers. directors. agents.
cmployees, rustecs. cstates, credilors, creditors’ committecs, lenders, advisors, attorneys.,
divisions, affiliates. related companics, and all persons acting by. through or in concert with them
(all ol the foregoing. collectively. the “Relcased Estate Partics™), from, and acknowledge [ull and
complete satisfaction of any and all, claims, disputes, objections. litigations, defenses, demands
and causes of action of any kind whatsocver, whether in law or in equity, known or unknown,
currently viable or arising hereafler, suspected or unsuspected by the Lenders, and whether or not
concealed or hidden, which each ot them or any of them. now or hercaticr own or hold as against
the Released Estate Parties. and cach of them or anv ol them, by reason of any matter

whatsoever. including., without limiting the intended generality and all-encompassing scope of
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this release, those which (a) arise out of, or are in any way connccted with, or rclated to,
transactions. occurrences, cvents, acts or omissions prior to the Petition Date, including, without
limitation, in connection with any pre-petition loans or indcbtedness of or transactions with the
Company, the Final DIP Order, or any document exccuted in connection therewith, or any other
matter whatsoever associated with the Debtor’s activities. undertakings, or businesscs prior to the
Pctition Dale, or (b) arisc out of, or arc in any way connecled with, or related to, the transactions,
occurrences, ¢vents, acts or omissions which took place on or afler the Petition Date or which

were, might or could have been. alleged 1in connection with the Debtor’s case.

20.  Court Approval of Settlement. This Settlement is not binding upon the

parties unless and until this Stipulation and Consent Order is executed by cach of the parties, and
approved by the Court after notice and a hearing. 11 this Settlement is not approved in {ull, then
except as sel lorth in paragraph 21 below, no party thereto is bound therchby.
20, Surcharge/Advancing of Funds.
() The Trustee and the Lenders agree (hat the Trustee shall take the following
actions immediately:
(h The Trustee immediately shall market the Distribution Center
Leasc, and shall receive the amounts set forth in paragraph 10 above, whether or not this
Stipulation and Consent Order is executed or approved by the Court; and
(2) The Trustce immediately shall market the liquor licenses, and shall
collect and apply the amounts sct forth in paragraph 13 above. whether or not this Stipulation
and Consent Order is executed or approved by the Court; and
{3 To the extent the Trustee incurs costs on or after December 19, 2001,

including attorneys fees, with respect to (i) marketing and selling liquor licenses: (i) marketing
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or preserving the Distribution Center Lease. including but not limited to secking and obtaining
an extension of time to assume or reject the lease, and any related appeals, (iii) litigating with
Pinnacle Logistics, Inc. and Countrywide Logistics, Inc. in adversary proceeding no. 01-01099
and the appeal thereof; and/or (iv) litigating and/or settling with Heller Leasing, Inc. in adversary
procecding no. 01-01 160, such amounts shall be deemed a voluntary Bankruptey Code § 506(c)
surcharge against all of the Lender’s collateral, to the extent of the Collection Costs and the 3%
fee lor the Trustee, and shall be paid out of the procceds from the sale or collection of all ol such
collatcral, whether or not this Settlement is ultimately approved.

(c) In addition to use of cash collateral as provided in paragraph 21(b), the
Lenders. at the request of the Trustee, shall allow the Trustee to use up to $125,000 of cash
collateral held by the Trustee to pay Trustce professional fees and litigation support team lees
(such as accountants and persons supporting the accountants), costs (such as deposition costs)
and expert witness fees, in connection with the collection of prepaid deposits and accounts
receivable. and the assertion of Avoidance Actions. and also to pay Trustee professional [ees
ticurred i connection with secking Court approval of this Settlement.  The Lenders shall be
repaid such advances as part of the Collection Cosis to be paid from sale proceeds and
collections. To sceure this advance, the Court hereby grants the Lenders a security interest in all

asscts of the Estate, including Avoidance Actions, if this Settlement is not approved.

22, Approval of Release. The Releases arc approved in their entirety.
23 Representations _and Warrantics.  The parties to this Stipulation and

Consent Order represent and warrant, and agree with each other. as tfollows:
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(a) FEach party hereio has received independent legal advice from its attorneys
with respect to the advisability of entering into this Stipulation and Consent Order. and of finally
and completcly scttling the matters addressed hercin.

(b) No party hereto relies upon any statement, representation, or promise of
any other party in exccuting this Stipulation and Consent Order or in making the Settlement

provided (or hercin, cxcept as expressly stated in this Stipulation and Consent Order.

(c) Fach party hereto has made an investigation of the facts, to the exten

decmed necessary, pertaining to this Settlement and this Stipulation and Consent Order.

(d) Each party hercto has read this Stipulation and Consent Order and

understands the contents hereof,

(e) Cach party is aware that it may hcreafler discover claims or facts in
addition to. or different from, those it now knows or belicves 1o be true. Nevertheless, it is the
intention of the Lenders and Trustee. on behalf of the Debtor and its Estate, to fully. linally. and
forever settle and releasce any and all controversies with the other, and all claims relative thereto
that do not vel exist. may cxist, or herctofore have existed against cach other. In furtherance of
such intention, the Caurt hereby orders that the Releases given herein shall remain in effect as a
lull and complete release of all matters set forth thercin, notwithstanding the discovery or

cxistence of any additional or different claims or facts relative thereto.

(N The Trustee, on behalf of the Debtor and its Estate, and the Lenders
represeit and warrant that they each have the authortly te enter into this Stipulation and Consent

Order.



24, Scttlement.  This Stipulation and Consent Qrder scttles potential claims
that arc denied and contested. and nothing contained herein shall be construed as an admission
by any party hercto of any fact or hability of any kind 1o any other party. Each party hercto
denies any lLability in connection with any claim and intends hercby solely to avoid litigation and
finally resolve any and all potential issucs among the parties hereto. [f a dispute arises under this

Settlement, it shall be resolved by the Court.

25. Further Assurances. Each party hercto, without further consideration,

agrees to execute and deliver such other documents and take such other actions as may be
reasonably necessary to more effectively consummate the subject mader hercof.  The partics
each further agree that once this Scttlement and Consent Order is approved they will not take.
and shall oppose. any action which would have the effect. either dircctly or indirectly, of
prejudicing the agreements. arrangements, effects, and results contemplated by this Settlement,
including. without limitation, (i) the rights of the Estatc and the Lenders to receive distributions
as provided for herein, and (ii) the validity, amount. sccured status. priority, or other aspect, of
the l.enders™ claims, licns. rights or interests in and to their collateral and the other assets of the
Debtor.

20.  Non-Waiver. Failure to insist upon strict compliance with any term or
provision of this Stipulation and Consent Order shall not be deemed 10 be a waiver of any rights
because of a subsequent act or failure to act.  Nothing contained herein shall be deemed 1o
constitute a waiver by any party hereto to insist upon strict compliance with the terms or
provisions of this Stipulation and Consent Order. Nothing contained herein shail be deemed to
limit, constrain. waive, forfeit or otherwise affect the ubility of any party hercto to request the

Court or any court of competent jurisdiction to enforee the terms of this Stipulation and Consent



Order. This Stipulation and Consent Order does not prejudice any rights of any of the Lenders as
between themsclves that exist under the DIP Facility. the Intercreditor Agreement (as defined in
the Final DIP Order) or the Co-Lender Agreement dated as of March 14, 2001.

27. Jurisdiction. Each of the partics hercto consents Lo the jurisdiction of this
Court for the purpose of entforcing and interpreting the terms and provisions of this Stipulation
and Consent Order.

28. Successors and Assigns. The partics hereto agree and the Court hereby

orders that this Stipulation and Consent Order inurcs to the benefit of and binds the parties
hereto, and their successors and assigns, including, without limitation (a) the Debtor and its
Estate. (b) the [enders, (¢) any committee of creditors or conslituents appointed or otherwise
existing in the Debtor’s chapter 11 case, or in this chapter 7 case. (d) any successor trustec,
cxaminer or responsible officer who may subscquently be appointed in this chapter 7 case, and
(¢) all other partics in interest. The partics hereto expressly rely on the terms and conditions of
this paragraph 28 in cntering into this Stipulation and Consent Order.

29. Order Not Stayed. The parties hereto agree and the Court hercby orders

that the Secttlement approved by this Stipulation and Consent Orvder shall be cffective
immediately upon cntry and shall not be affected and/or stayed by any of the provisions of Rules
4001(a) 3. 6004(g), 6006(d) and/or 7062 of the Federal Rules of Bankruptcy Procedurc, or any
other applicable statutes or rules.

30.  No Prior Assignment. The Trustec, on behalf of the Debtor and its Estate.

represents and warrants that she has not assigned or transferred (other than by subrogation or any
opcration ol law), and that to the best of her knowledge she has not transferred by subrogation or

any operation of law, in whole or in part, to any other person. corporation, or other entity, in any



manner. and any claim, right, demand or causc of action which the Estate may now have, or may
in the luture acquire. or claim to have, or may have had regarding the released claims of
whatever kind or nature. against the Released Parties.

3l Caplions. The captions or headings of the paragraphs and/or sections of
this Stipulation and Consent Order are for convenience only and shall not controd, aitect, or be
used as evidence regarding the meaning or constructions of any of the terms or provisions of this
Stipulation and Consent Order.

32 Interpretation. Each party hereto participated in the drafting of this
Stipulation and Consent Order and the terms and provisions of this Stipulation and Consent
Order shall not be construed against any party hereto,

33 Execution in Counterparts. This Stipulation and Consent Order may be

executed in counterparts and facsimile signatures on this Stipulation and Consent Order shall be
deemed to be of the same force and effect as original signaturcs.

WHEREFORE. the undersigned sign this Stipulation and Consent Order for the
purpose ol showing their consent, agreement, and approval s to the formm and substance of this

Stipulation and Consent Order.

Dated: March _ | 2002

YVETTE I. GONZALES, Trustec of the
Chapter 7 Cstate of Furr's Supermarkets, Inc.

By _ _
Name: Yvelte J. Gonzales
Title:  Chapter 7 Trusice

METROPOLITAN LIFE INSURANCE
COMPANY
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By . _

Namg:
Title:

BANK OF AMERICA, N.A.

By _
Name:
Title:

FLEET CAPITAL CORPORATION

By .
Name:
Title:

HELLER FINANCIAL. INC.,
in its individual capacity

By

Name:
Title:

HELLER FINANCIAL, INC..
as Pre-Petition Agemt

By
Name:

1.



Title:

HELLER FINANCIAL, INC..
as DIP Agent

Namc:
Title:

“SO ORDERED this __ day of March, 2002

UNITED STATES BANKRUPTCY JUDGE
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