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UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEwW MEXICO VG by e TU T COURT
ALLUSUERTUL, NM

52T

-t [

In re:

FURR'S SUPERMARKETS, INC..
Case No. 11-01-10779-SA
Chapter 11

Debtor,

DEBTOR’S MOTION TO REJECT SUBLEASE WITH PINNACLE LOGISTICS,
INC. AND FOR AN ORDER DECLARING THAT THE DEBTOR’S
LEASEHOLD RIGHTS IN THE EL PASO DISTRIBUTION CENTER ARE FREE
AND CLEAR OF ANY CLAIMS OF PINNACLE LOGISTICS, INC.

Furr's Supermarkets, Inc., debtor-in-possession (the "Debtor"), asks that the Court (i)
allow the Debtor to reject a certain sublease between the Debtor and Pinnacle Logistic, Inc.
(“Pinnacle™), and (ii) enter an order declaring that the Debtor’s rights in the leasehold of the
El Paso Distribution Center are free of any rights asscrted by Pinnacle pursuant to the
sublease or otherwise, and in support hereof states:

1. On February 8, 2001 (the "Petition Date"), the Debtor filed with this Court its
voluntary petition for relief under chapter 11 of the Bankruptcy Code. The Debtor continues
to operate its businesses and manage its properties as debtor-in-possession pursuant to
sections 1107 and 1108 of the Bankruptcy Code.

2. The Debtor is the lessee under a long-term lease (the “Lease™) of certain

improved real estate in El Paso, Texas. with a street address of 9820 Railroad Drive and 9601



Railroad Drive, which the Debtor uses or has used as its main warchouse for storing and
distributing food, produce, and other goods to its grocery stores (the “Distribution Center™).
3. Under the [_ease, the Debtor pays rent of approximately $66,000 per quarter.

4, On September 23, 1998, the Debtor and Pinnacle entered into a certain
Warehousing and Distribution Agreement (the "Management Agreement"), pursuant to
which Pinnacle agreed to operate the Distribution Center for the Debtor, in exchange for
repayment of all costs incurred in doing so. together with a management fee of $1,120,000
per year.

5. Pursuant to the Management Agreement, the Debtor executed a sublease of
the Distribution Center to Pinnacle. A true and correct copy of the sublease is attached
hereto as Exhibit A (the “Sublease™).

6. Under the Sublease, Pinnacle pays rent of $100 per month to the Debtor,
which is less than one half of one percent of the rent the Debtor pays to the landlord.

7. The Debtor has filed a motion to reject the Management Agreement, and has
stopped using the Distribution Center and Pinnacle’s services under the Management
Agrecement.

8. The Debtor estimates that the value of its leaschold interest in the Distribution
Center is several million dollars.

9. Pinnacle asserts that, pursuant to 11 U.S.C. §365(h), it will continue to have a
subleasehold interest in the Distribution Center even after the Management Agreement and

the Sublease have been rcjected. Pinnacle makes this assertion despite that fact that, inter



alia. (i) the Sublease rent is only a token amount; (ii) the Sublease terminates when the
Management Agrcement terminates; (iii) Pinnacle cannot assign or sublet the Sublease
without the Debtor’s consent; (iv) Pinnacle may only use the Distribution Center pursuant to
the terms and conditions of the Management Agreement which, upon or before rejection of
the Management Agreement., means that Pinnacle has no right to use the Distribution Center,
and (v) as described in paragraph 10, Pinnacle’s rights under the Sublease will terminate in
any cvent, regardless of §365(h).

10.  If Pinnacle were to prcvail, the Debtor would be forced to reject its lease of
the Distribution Center to avoid future liability under the Lease. Upon rejection of the Lease,
Pinnacle would lose any rights under the Sublease and the Debtor’s creditors would lose the
substantial leasehold value.

11. Even if the Debtor assumed the Lease, Pinnacle could not use the Distribution
Center for any purpose other than “operating a food distribution warehouse pursuant to the
terms and conditions of the Agreement.”

12. Pinnacle’s position cannot benefit Pinnacle, only harm the Debtor’s creditors.

Such a “dog in the manger™ position should not be allowed to prevail, especially since
Pinnacle appears to be taking the position to obtain a tactical advantage in the bankruptcy
case.

13. 11 U.S.C. §365(h) protects the interests of tenants under “true” or “bona fide”

real property leases. See In re Lunan Family Restaurants, 194 B.R. 429, 450 (the lease at

issue was not entitled to the protections of §365(h) because it was not a “true lease,”



determined using the “economic substance” test). Cf. In re Dune Hotel Associates,212 B.R.

110 (Bankr. ). S.C. 1997) (§365(h) protections were available 1o a lease, overruling the

debtor’s argument that the transaction was not really a leasc) See generally International

Trade Administration v. Renssellaer Polytechnic Institute, 936 F.2d 744 (2d Cir. 1991)

(§365(d)(4) applies only to “true” or “bona fide™ leascs, and courts may look to the economic
substance of a transaction to determine whether a denoted “lease” is really a sale or other

arrangement); In re PCH Associates, 804 I'.2d 193 (2d Cir. 1986) (to the same effect); In re

Moreggia & Sons, Inc., 852 F.2d 1179 (9th Cir. 1988) (to the samc effect).

14.  The Sublease is not a “‘true” or “bona fide™ lease, but is instead an integral
part of the Management Agreement that conveys no independent real property rights to
Pinnacle. The “cconomic substance™ of the transaction between the Debtor and Pinnacle was
for Pinnacle to manage and operate the Distribution Center, not to sublease the Distribution
Center.  Pinnacle was given the Sublease to insure that Pinnacle’s occupancy of the
Distribution Center did not constitute a breach of the Lease. That is why the Sublease rent is

only $100 per month. See In re Lunan Family Restaurants, 194 B.R. at 451 (the lease at

issue was not a bona tide lease because, inter alia, it required payments of $1 per year). The
parties never intended for Pinnacle to have any rights to the Distribution Center after they
ceased to operate under the Management Agreement, or to have any interest in the
Distribution Center other than as governed by the Management Agreement.

15. The lack of independent value and significance of the Sublease is shown in

part by the fact that, to the Debtor’s knowledge. Pinnacle never executed the Sublease. The



Sublease copy attached hereto was supplied to the Debtor by Pinnacle, and it is not signed by
Pinnacle. Thus, when the Debtor filed its bankruptcy case the Sublease was not effective.
For this reason also, Pinnacle has and will have no rights under the Sublease once the
Sublease and Management Agreement have been rejected.

16. §365(h) provides that the lessee’s rights are protected upon rejection of the
lease by the lessor only to the extent “that such rights are enforceable under applicable
nonbankruptcy law.” Under the applicable state law, Pinnacle will have no real property
interest in, or even any right to use, the Distribution Center once Pinnacle ceases operating
the Distribution Center for the Debtor. Accordingly, Pinnacle has no rights that are protected
by §365(h).

17. While rejection of an executory contract ordinarily is not tantamount to
termination of the contract, in the particular circumstances of this case the Court should rule
that the Debtor’s combined rejection of the Management Agreement and the Sublease have
the effect of terminating all of Pinnacle’s rights under the Sublease.

18.  Pinnacle opposes the relief requested by this Motion.

WHEREFORE, the Debtor requests that the Court (i) allow the Debtor to reject the

Sublease, (ii) enter an order declaring that upon the rejection of the Management Agreement



and the Sublease, Pinnacle shall have no rights of any kind in the Debtor’s leasehold interest

in the Distribution Center; and (iii) for all other just and proper relief.

JACOBVITZ, THU
A Professional

WALKER

By:

Robert H. Jacobvitz

David T. Thuma

500 Marquette N.W., Suite 650
Albuquerque, New Mexico 87102
(505) 766-9272

(505) 766-9287 (fax)

-and -

SKADDEN, ARPS. SLATE,. MEAGHER & FLOM
LLP

300 South Grand Avenue, Suite 3400

Los Angeles, California 90071-3144

(213) 687-5000

Attorneys for the Debtor-in-Possession

This certifies that on July 30, 2001,
a copy of this Motion was mailed by
First Class United States mail to:

United States Trustee
P.O. Box 608
Albuquerque, NM 87103



William F. Davis

David & Pierce
P.O.Box 6
Albuquerque, NM 87103

Paul M. Fish

Modrall Law Firm

P.O. Box 2168
Albugquerque, NM 87103

James A. Askew

Rodey Law Firm

P.O. Box 1888
Albuquerque, NM 87103

Peter D. Wolfson

David T. Thuma

1221 Aven mepica
New Yor % /.

il



JLL-05-0"

JAN. 16
g———

€/t slng v ips “ ‘alig ea/D2/10 12028004009

L 1- A8 |

From:

H T w -

Tyy (TuE) 170i0 RES o RV IR :

! y

¥

3 J ("
b

RUALEARE

\1 lwata™ ia enteced into & of the 10th day of October. 1998,
by udaﬂu‘un““ mf?q;'m“ Ing.. 2 Delawart cooporstion [*). asd Minnacle
Lngtanina, lng.. » Dealware torporstion ("Pinnacls”).

RBCITALS

A Bffestive Ostober |5, 1998, PS] ond Plasacle ontarnd inko & cettain
Distrivu nu-rzi E‘Iﬂl 0 Planscle
g 10 u]!ﬂ-: t‘nr el :hn s foa aﬁ?mﬁgu conter Pasa, Tes‘?n?m “Foad

H wibytian Cony’

doscriba in. b 3 °£4."::.""°€u%‘""m"““"‘; o Sy reaied ik
n this Ju 5 move f ]

harats (e “Frominm ™. v 7 ’ y

’ C, As of Octaber 19, 1990, FAT halds & Jassshald in the Premiscs.
q mnmmu;mmwmmun beroto (the

D Pucssant to the terd of the PYy > sublease o M
FSI's leasuhatd intepags {n the Penmlesy. Agrecroans, PH{ egreed to sublease roacle

n consliersing of tha preanlms and Dw utval
mh F61 and nnulawu.f:ﬁm movenants

ISI baraby ublegies tie Promises 10 Pissac. Pinsacis

l. m
mlim:mfc n;nfooddmnbllbnw Permuant lo the serma

Leas, B ....‘ﬂllﬂ-.!‘.‘.!:‘;.‘%.:“““" by =-um::m

lrh-nulnlaqywluh-u

m - "'E"‘ Pininects wpall BW
lnu Be menly N I8 be f
P81 s Jua chirgs of Tl:‘g'lMUMh‘l n‘m

Mhpmruu.
3. a : MMW d\ényn

Uead in conppctlan
:ml-w lazgs; and flll)m? mr Moy (u]
lelmburumu af sl such amoums shall be handied m:::ﬂa the mm l:r.:o

wdditlon, Allaolicns 5ol Jmprovamenit. Pisnacle shall net make any altorations.
1) :rugh ‘ra':;nm uem' ne r‘:‘nu- witheuii the prier Wrian consant of

Il " ‘wr et [
ﬂl‘g At foime = 7 ..“’H i /

EXHIBIT
A

T-317 P 02/05 Job=708

= E www

»1 3 o FfAw=., £

NiWld oy RLIABGAYN Ao Judl



— Jui-05~01 15:50

59 (TWEl 7.1 1Skl I NP e L% 781 B50Y

. C/8 aPeaTesns MPNYT  10.:5. ag/p3/c0 L eeZeRaLe8s

QO o

mram:

et a=d TR AU ¥R IiNRRAYY

o

& FS! sl rotaia the sele right Lo saereise sny aprios o
wh&mmdhm. H?l&mnmw 'u!.cw

9. wmn&y. Pinnacie shall not aseign this Subisam
uhler OF e Pramuises wilbaot the priar wiinen coneat
; mlmy-muldl n Its sole discretion. par wniwsn

10. W F5[ may erminsie this Subjeess upea (hs
accurrencs «f ey of e :

. 8- I Pinasale fulls 1e pay ST ali of pan of the rent when duc snd {alls
18 &Y within : wrl
“m. lhllzﬂm‘qiﬂm?mrmﬂh s pocice of nanpaymaot and

b, i Plagach y with W Inu
gl?': written fotloy e ﬂu’h&m n: “" 1"8: alvia
Hrhrbeis lnﬂ'ﬂll' acts and omisalons culninﬂ breach lld m

.. If the Agreement is wrminsud for my reasee,
Upcm sermisation. Pingacle shiall vicats s Prenises within tes (100 dayy frem ow
TICRR LeTentadtion RS o Soch Toxiae sy

tha mowmh i w Fanech reosived tha ’
& ntay be rsquised by law. pesod

11, w This Sublenss Mﬂﬁ hmi upon FE{ st
and bhu jovernad
uﬂ-'uu““i:mm with the llwl of the P 5 1'& b

'ua’?:;e‘ 'wor » T partiss bave harwio sxesuied this Sublpase as of 1he

i

PINMACLE: Ful-
PINNACLRI LOGISTICE, INC. FURR'S SUPERMARKETS, INC.

By: ty: I ' RN

T T-317 P 03/U3 Jop=tun

Wuuaruuy

PACE. 3

NULY MY Pivittnain - fa caan

i



	D:\BatchScan\ReleasedImages\01-10779+777+2001-07-30.TIF
	image 1 of 9
	image 2 of 9
	image 3 of 9
	image 4 of 9
	image 5 of 9
	image 6 of 9
	image 7 of 9
	image 8 of 9
	image 9 of 9


