UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEW MEXICO O N TR AR
ALEDUUERQUE, KM
In re:
FURR'S SUPERMARKFETS, INC., Case No. 11-01-10779-SA

Debtor. Chapter 11

MOTION TO REJECT CERTAIN EXECUTORY CONTRACTS
AND UNEXPIRED LEASES

Furr's Supermarkets, Inc. (the “*Debtor’) moves for an order under 11 U.5.C. § 365(a)
approving its rejection of cerlain executory contracts and unexpired leases and subleases. In
support of this Motion, the Dcbtor states as follows:

1. On February 8, 2001 (the “Petition Datc™), the Debtor filed a voluntary
petition in this Court under chapter 11 of title 11 of the United States Bankruptcy Code. The
Debtor continues 10 operale its business and manage its propertics as debtor-in-possession
under Bankruptcy Code §§ 1107(a) and 1108,

2, The Dcbtor requests approval under 11 U.S.C. § 365(a) of'its rejection of the
following executory contracts and uncxpired leases and subleascs:

a. That certain Warchousing and Distribution Agreement between the
Debtor and Pinnacle Logistics, Inc. (*Pinnacle™) dated September 23, 1998, (the “Pinnacle
Agrecement”), pursuant to which Pinnacle subleased the Distribution Center from Debtor and
agreed to operate the Distribution Center for the Debtor;’

b. That certain Transportation Services Agreement betwecen the Debtor

| The “Distribution Center” refers to thut improved real estate in Ll Paso, Texas. with a street address of 9820
Railroad Drive and 9601 Railroad Drive. leased by the Debtor under a long-term lease, and used as Debtor’s

main warchouse for storing and distributing food. produce. and other goods to its grocery stores.



and Countrywide Logistics, Inc, (*Countrywide™) dated March 26, 1999 (the “Countrywide
Agrcement™). pursuant to which Countrywide agrecd to transport the Debtor’s perishable
and nonperishable food and other goods from the Distribution Center to the Debtor’s grocery
stores; and

c. That certain Lease and Handling Agreement between the Debtor and
Millard Refrigerated Services, Inc. effective as of July 7, 1999, (the “Millard Agreement™).

The Pinnacle Agreement, the Countrywide Agreement, and the Millard Agreement
are together referred to as the “Contracts.”

4 Debtor requests that the rejection of the Pinnacle Agreement and the
Countrywide Agreement be cftective as of July 21, 2001, and that the rejection of the
Millard Agreement be ettective as of the date of filing this Motion.

5. The Contracts arc executory contracts,

0. The Contracts are costly to maintain. unnecessary. and burdensome to the
Debtor’s ongoing operations and business, and constitute an unnccessary drain on the
Debtor’s cash resources and other assets.

7. The Debtor's aggregate financial obligations under the Pinnacle Agreement
and the Countrywide Agreement are approximately $1.360,000 per year., plus repayment of
all costs incurred by Pinnacle and Countrywide. The Debtor’s tinancial obligations under
the Millard Agreement are additional. The Debtor has determined in its reasonable business
judgment that these costs constitute a substantial and unnecessary drain on the Debtor's cash
resources and other assets and that the Debtor can make arrangements to have the same

functions performed more efticiently and cost-effectively than is possible under the

2.



Contracts. By rejecting the Contracts now, the Debtor will avoid unnecessary administrative
charges that provide no benefit to the estate, creditors. or interest holders.

8. For these reasons, the rejection of the Contracts is in the best interests of the
Debtor's estate, creditors and interest holders.

9. Under Bankruptey Code § 365(a), a debtor "subject to the court's approval,
may assume or reject an exccutory contract or an unexpired lease.” Most courts hold that a
debtor's decision whether to assume or reject a lease is subject to review under the business

Judgment standard. A debtor satisfies this standard if’ it shows in its reasonable business

Judgment that rejection will benefit the estate, See In re Mile Hi Metal Systems, Ine.. 899
F.2d 887,896 n.13 (10th Cir. 1990) (Seymour, J. concurring) (so-called "business judgment”

test applies to ordinary execulory contracts): In re Federated Dept. Stores, Inc., 131 B.R.

80K, 811 (S.D. Ohio 1991) ("Courts traditionally have applied the business judgment
standard in determining whether to authorize the rejection ol exccutory contracts and

unexpired leases"): Commercial Fin,, Ltd. v. Hawaii Dimensions, Ine. (In re Hawaii

Dimensions, Inc.), 47 B.R. 425,427 (D. Haw. [985) ("Under the business judgment test, a

court should approve a debtor's proposed rejection if such rejection will benefit the estate.”)

(citation omitted). If a debtor has exercised its business judgment reasonably, the court

should approve the proposed assumption or rejection. Sharon Steel Corp. v. National Fuel

Gas Distribution, 872 F.2d 36, 39-40 (3d Cir. 1989).

WHERLEFORE., the Debtor respectfully requests that the Court enter an order
approving the Debtor’s rejection of the Contracts, effective as of the dates requested herein,

and granting all other just and proper relief.
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This certities that on JuanX?(lU].

a copy of this Motion was mailed by
First Class United States mail to:

United States Truslee
P.O. Box 608
Albugquerque. NM 87103

Linda S. Bloom
P.O. Box 218§
Albuguerque, New Mexico 87103

Paul M. Fish
P.O. Box 2168
Albuquerque, NM 87103

JACOBVITZ TH
A Professional

By:

Robert H. Jacobvitz
David T. Thuma
500 Marquettc N.W., Suite 650
Albuquerque, New Mexico 87102
(505) 766-9272

(505) 766-9287 (fax)

-and -

SKADDEN, ARPS, SLATE. MEAGHER & FLLOM

LLP

300 South Grand Avenue, Suite 3400
Los Angeles, California 90071-3144
(213) 687-5000

Attorneys for the Debtor-in-Possession



James A. Askew
P. O. Box 1888
Albuquerque, NM 87103

William F. Davis
P.O. Box 6
Albuquerque. NM 87103

William R, Kelcher
P.Q. Box 2168
Albuquerque. NM 87103

Richard G. Downing 11
410 Park Avenuce
New York, New York 10022

William J. Arland 111
Rodey, Dickason, Sloan, Akin &Robb, P.A.
P.O. Box 1888

Albuquerque, h
e .

M
David T. Thuma i

7103-1888
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