IN THE UNITED STATES BANKRUPTCY COURT 7 ™'+~ f - — ..

DISTRICT OF NEW MEXICO

In re: : Chapter 11
FFURRS SUPERMARKETS. INC,, : Case No. 01-11-10779-SA
Debtor.

AMENDED MOTION OF PINNACLE LOGISTICS, INC. AND

COUNTRYWIDE LOGISITICS, INC. TO COMPEL DEBTOR

TO (1) ASSUME OR REJECT CERTAIN EXECUTORY CONTRACTS ANIY/
OR ALTERNATIVELY (2) REQUIRING THE DEBTOR

TO TENDER WEEKLY PAYMENTS ON A CASH DEMAND BASIS

Pinnacle Logistics. Inc. ("Pinnacle™) and its alliliate Countrywide Logistics. Inc.
("Countrywide™. through their attorneys, hereby submit their Motion 10 Compel the
Debtor to (1) Immediately Assume or Reject Pursuant to 11 U.S.C. §365 the
Warchousing Agreement and the Transportation Agreement (as hereinafier defined)
and/or alternatively (2) Requiring the Debtor Pursuant to Bankruptey Code sections 363
and 1053 to provide Pinnacle and Countrywide with adequate protection pending
assumption or rcjection of the Warehousing Agreement and the ‘Iransportation
Agreement in the form of weckly cash payments and such other protections directed by
the Court (the “Motion™). In support thereof, Pinnacle and Countrywide respecttully

represent and show as tollows:



Preliminary Statement

Pinnacle and Countrywide. pursuant to the terms ol certain executory contracts
described below and the terms of the Replacement Licn Order (as hereinafter defined).
continue to provide post-petition warehousing and transportation services. respectively. to
the Debtor.  As parties 1o such executory contracts. and as required by the Replacement
lien Order, Pinnacle and Countrywide have no choice but to continue to render services
and incur significant obligations to third parties notwithstanding the Debtor’s ability to
satisfv its post-petition obligations thereunder. For the reasons noted helow. Pinnacle and
Countrywide request that the Debtor be compelled to timmediately assume or reject the
Warchousing Agreement and the Transportation Agreement which govern the respective
relationships between the parties. Alternatively. Pinnacle and Countrywide request that
pending such determination. the Debtor be compelled to provide weekly cash deposits to
Pinnacle and Countrywide as adequate protection, rather than the current monthly cash
deposit.

Facts

I. Furr’s Supermarket. Inc. (“Furr’s™ or the "Debtor™) is a regional supermarket
chain with operations in New Mexico and Western Texas. On or about February 8, 2001
(the ~Petition Datc™), the Debtor filed a voluntary petition tor relict under Chapter 11 of
Title 11 of the United States Code (the “Bankruptcy Code™) with this Court.

2. Pinnacle operates warehouse and distribution centers and provides related
operational services to its clients. On or about September 23, 1998, Pinnacle and Furr’s

entered into a Warehousing and Distribution Agreement (the ~“Warehousing Agreement™)
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whereby Furr's agreed to retain Pinnacle to provide Furr’'s with certain warchousing and
related services at a warehouse facility located in [l Paso, Texas (the “[l Paso
Warchouse™). A copy of the Warehousing Agreement is annexed hereto as Ixhibit A.

3. Countrywide is a common carrier and trucking Hrm providing transportation
of goods and related services to its clients. On or about March 26, 1999, Countrywide
and Furr's entered into a Transportation Services Agreement (the “Transportation
Agreement”™) whereby Furr's agreed to retain Countrywide to provide Furr’s with certain
transportation and related services. A copy of the Iransportation Agreement is attached
hereto as Exhibit B.

4. Pinnacle and Countrywide are among the Deblor's largest secured and
unsceured creditors.  As of the Petition Date. Pinnacle was owed approximately $2.1
million by the Debtor which represents unpaid expenses and charges incurred by the
Debtor tor warehousing and related services during the ten (10) week peried prior to the
Petition Date.

5. As of the Petition Date, Countrywide was owed approximately $2.4 million
by the Debtor which represents unpaid expenses and charges incurred by the Debtor for
transportation and rclated services during the ten (10} week period prior to the Petition
Date.

6. As of the Petition Date, the Debtor had inventory valued at approximately
$9.0 million stored in the El Paso Warehouse. Pinnacle. as warchouseman for the El
Paso Warchouse. asserts a first priority Warehouseman’s [Lien pursuant to Texas Business

and Commerce Code Section 7.209 against such inventory for all unpaid pre-petition and
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post-petition amounts due from the Debtor for warchousing and related services arising
from the Warchousing Agreement.'

7. As of the Petition Date, the Debtor had inventory valued at approximately
$700.000 in containers being transported by Countrywide to various stores owned and/or
opcrated by the Debtor. Countrywide, as carrier ol Furr's inventory., asserts a first
priority Carrier’s Lien pursuant to Section 7-307 of the Unitorm Commercial Code, as
adopted by Texas in Tex. Bus. & Comm. Code. Ann. §7.307 and as adopted by New
Mexico in NM Stat. Ann. §55-7-307, for all unpaid pre-petition amounts due {rom the
Debtor for transportation and related services arising from the Transportation
Agreement.” Accordingly. Countrywide possesses a first priority Carrier’s Lien. up to the

amount of the value of the inventory being transported on the Petition Date. for the pre-

Section 7.209 of the Texas Business and Commerce Code provides in relevant part that:

A warehouseman has a lien against the bailor on the goods covered by
a warchouse receipt or on the proceeds thereot in his possession for
charges for slurage or transportation (including demurrage and terminal
charges). insurance, labor, or charges present or future in relation to the
gouds. and for expenses necessary for preservation of the poods or
reasonably incurred in their sale pursuant to Jaw.

Tex. Bus. & Com. Code Ann. §7.20%a)(1) (Vernon 1999). Section 7.209 further provides that “[TThe
wirchouseman’s specific lien tor charges and expenses under Subsection {a)( 1) is effective against any
seeurity interest.” Tex. Bus. & Com. Code Ann. §7.209(c) emphasis supplied).

= Section 7-307 of the Uniform Commercial Code provides in relevant part that

A carrier has a lien on goods covered by a bill vl luding lor charges
subsequent to the date of its receipt of the goods tor storage or
transportation (including demurrage and terminal charges) and for
expenses necessary for preservation of the goods incident to their
transpertation or reasonably incurred in their sale pursuvant to law.

L.C.C. §7-307(1). A Carrier’s Lien confers upon a carrier a specific lien similar conferred to that of a
warchouseman’s lien. See 7A Anderson, Uniform Commercial Code. §7-307:3 through §7-307:4 at p. 704
(3d cd. 1995).
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petition amounts due from the Debtor for transportation and related services arising under
the Transportation Agreement. as well as a post-petition Carrier” Lien.

8. On or about February 23, 2001. shortly after these proceedings were
commeneed. Pinnacle, Countrywide, the Debtor and Heller Financial, Inc., as agent for
Furr’s prepetition senior lenders (the “Prepetition Senior Lenders™) and for a group of
lenders that have made certain loans and advances to Furr’'s as a debtor-in-possession (the
“DIP Lenders™). agreed to and submitted an Order that. among other things, granted
Pinnacte and Countrywide tirst priority replacement Warchouseman™s and Carrier’s liens.
respectively. to the extent that such pre-petition liens are valid. on the Debtor’s post-
petition inventory for all charges and expenscs due and owing by the Debtor pre-petition.,
and to the extent valid, continued their post-petition licns as well (the “Replacement Lien
Order™). This Court signed and entered the Replacement Lien Order on March 20 2001,
cffective as of February 9, 2001. The Prepetition Senior Lenders and DIP Lenders assert
that their liens are senior to some or all of Pinnacle and Countrywide's pre and post-
petition liens. 11 they are correct, Pinnacle and Countrywide only may have. in whole or
part. unsccured and/or administrative claims.

9. In addition to granting Pinnacle and Countrywidc certain replacement liens in
respect of their pre-petition statutory lien claims., the Replacement Lien Order further
provides as follows:

Further Reliel. lixcept as otherwise provided by the contracts, and as provided
that neither Furr's nor Pinnacle or Countrywide (as the case may be) is in default

of any post-petition obligation under their respective contracts, Furr's, Pinnacle
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and Countrywide must continue to perform their respective obligations under the

contracts. unless otherwise ordered by the Court.

10. Subscquent to entry of the Replacement lLien Order. on or about March 15.
2001. the Court entered the Final Order (1) Authorizing Debtor To Obtain Secured
Financing (2) Granting Adequate Protection and (3) Granting Other Relief (the “Final
DIP Order™). Pursuant to the terms of the Final DIP Order. the DIP Lenders made
available to the Debtor a $33 million revolving credit facility pursuant to which the
Debtor could borrow funds to pay for inventory and other day to day operating costs (the
“DIP Credit Facility™). It is not clear how much. tf any. of that tacility remains undrawn
or available to the Debtor.

[ 1. Pursuant to the Replacement Lien Order and the contracts, Pinnacle and
Countrywide have continued to perform and render services to the Debtor post-petition
under the terms of the Warchousing Agreement and the Transportation Agreement.

12. Uinder the terms of the Warchousing Agreement and the Transportation
Agreement. the Debtor s required to tender monthly payments to Pinnacle and
Countrywide for services provided under the respective agreements. In general. Pinnacle
and Countrywide invoice the Debtor ten days prior to the beginning of each monthly
“accounting period” based on a mutually agreed budget.  ‘Therealier. the Debtor is
required o tender payment of the invoiced amount no later than the 15" day of such
accounting, period. At the end of the accounting period. the parties reconcile. or “true-

up”. amounts due for the actual expenditures of Pinnacle and Countrywide. The net
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effect of this is that for any given accounting period the Debtor is ahead for two weeks
and Pinnacle and Countrywide are ahead for two. The average monthly charges under the
Warehousing Agreement are approximately $1.050.000 and under the Transportation
Agreement are $650.000. Thus. for two weeks each period Pinnacle and Countrywide are

owed approximately $1.700.000.

Relief Requested

13. Pinnacle and Countrywide are concerned with the Debtor’s ability to continue
o pay its post-petition obligations incurred under the Warchousing Agreement and the
Transportation Agreement and assert that the current circumstances justify requiring the
Debtor to immediately assume or reject the Warchousing Agreement and the
Transportation Agreement and provide Pinnacle and Countryvwide with adequate
assurance of tuture performance of all of the Debtor’s obligations. Alternatively. pending
such a determination, the Debtor must insure that all post-petition obligations be paid in
full by providing (a) cither weeckly payments on Wednesday of each weck rather than
monthly payments, so that the maximum exposure (or advance) is reduced to a period of
several days. rather than weeks, or (b) a binding commitment to fund from the DIP
Lenders and, if necessary. the Prepetition Senior Lenders

14. The Dcbtor should advise the Court and all parties in interest as to its
availability. if any, under the DIP Credit Facility. Morcover. the Debtor should advise
the court and all parties in interest as to whether it has achieved the financial targets

contained in its post-petition business plan and whether it is making or losing moncey.
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Pinnaclc and Countrywide should not be forced to incur post-petition claims if the Debtor
is not administratively solvent.

15. The Debtor has publicly announced its intention to try to sell its business. [t is
not ¢clear what the vatue of the business is, but that may depend on whether it is sold as an
asset sale or going concern sale. If the value of the business is less than the amount of the
sccured debt. then the estate may be administratively insolvent. There is no carve out for
administrative expenses (other than for certain prolessionals). so creditors continuing to
provide goods or services on credit are at risk.

16. Morcover. Pinnacle and Countrywide have been contacted by third parties
interested in acquiring the Debtor’s inventory and cntering into wholesale supply
agreements with the Debtor. To the extent that involves the early termination of either
the Warchousing Agreement or Transportation Agrcement. the estate faces potentially
large additional claims. In that regard. we note that the inventory level at the warehouse,
although mtially increasing since the filing, has over the past few weeks been steadily
declining so that it is currently less than the amount that existed on the Petition Date. In
order to render performance under the Warehousing and Transportation Agreements,
Pinnacle and Countrywide are required to employ over 260 people (including 161 union
personnel) dedicated to servicing Furr’s, and has significant obligations to third parties
relating to dedicated warehouse and transportation equipment. In addition. the value of
goods being transported by Countrywide on the Petition Date only totaled approximately
§700.000. Presently, Pinnacle and Countrywide estimate that their aggregate damages,

resulting from pre and post-petition amounts owed lor services provided plus damages
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resulting from any carly termination of the Warehousing and Transportation Agreement.
will result in a total pre and post-petition claim against the estate of approximately $16
million. Therefore. even if Pinnacle’s Warehouseman's licn and Countrywide's Carrier’s
lien are valid and of first priority as they believe them to be. the licns will not be
sufticient to cover the full amount of Pinnacle and Countrywide’s exposure.

17. In any event, notwithstanding the statutory licns asserted by Countrywide and
Pinnacle. the DIP Lenders and Prepetition Senior I.enders continue to assert liens senior
to the Warehouseman's and Carrier’s liens asserted by Countrywide and Pinnacle. and
have rcfused to provide a carve out for Pinnacle and Countrywide. or any other trade
creditor.  Pinnacle and Countrywide have attempted to resolve its issues relating to
adequate protection with representatives of the Debtor and the DIP Lenders but, to date.
no resolution has been achieved.?

18. As a consequence of the foregoing. to the extent Pinnacle’s and
Countrywide’s statutory liens are adjudicated to be senior to that of the pre-petition
lenders. the depletion of inventory and/or rejection of the Warehousing Agreement and
Transportation Agreement could give rise to significant claims for which there may be
insuflicient protection. particularly if the post-petition amounts for services rendered
increase in an unprotected manner. Moreover. in the event that Pinnacle’s and

Countrywide's Warehouseman's and Carrier’s licns are subsequently adjudicated to be

' Simulancously with the filing of this Amended motion. Pinnacle and Countrywide have entered into an

agreement with the Debtor and the DIP Lenders to modify and expand the Replacement Lien Order and the
liens granted therzunder. [n the event that the medified Replacement Licen Order is entered and approved
by the Court. the only issues remaining with regard to adequatc protection will arise only in the event that
Pinnacle and Countrywide’s liens are determined to be invalid or subordinate to the liens of the DIP and
Pre-Petition [.enders.
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subordinate to the liens of the pre-petition or DIP lenders. any recovery by Pinnacle and
Countrywide is at substantial risk.

19. Bankrupicy Code section 365 does not specify a time by which an executory
contract such as the Warchousing Agreement and Transportation Agreement must be
assumed or rejected by a debtor. However. Bankruptey Rule 6006 permits the Court,
upon rcquest of the other party to the contracts, 10 compel the Debtor to determine
whether to assume or reject the Warchousing Agreement and Transportation Agreement.

20. Based on the foregoing, including the facts and circumstances that will be
more lully set forth at the hearing on this motion. Pinnacle and Countrywide assert that
the Court should compel the Debtor to immediately assume or reject both the
Warehousing Agreement and the Transportation Agreement.

21. Alternatively. pending the assumption or rejection of the Warchousing
Agreement and the Transportation Agreement. the Debtor should be required under
Bankruptey Code section 363(e) to provide to Pinnacle and Countrywide reasonable
adequate protection for post-petition services being rendered.

22, Sections 362 and 363 of the Bankruptcy Code prevent the debtor’s usc of
property that serves as collateral for a secured creditor’s claim absent the debtor
providing adequate protection to the secured creditor. 11 U.S.C. §§ 362, 363. Scction

363(e) provides that:
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on request of an entity that has an interest in property
used. sold or leased, or proposed to be used. sold or leased. by
the [debtor-in-possession]. the court, with or without a hearing
shall prohibit or condition such use. sale or lease as is
necessary to provide adequate protection of such interest.

11 ULS.C. § 363(c). The concept of adequate protection is derived from the Fifth

Amendment’s protection of property interests.  See In re Gallegos Research Group,

Corp.. 193 B.R. 577. 584 (Bankr. D. Colo. 1995} citing Wright v. Union Central Life Ins.

Co.. 311 118, 273,61 S.Ct. 196. 85 L.Ed. 184 (1940); Louisville Joint Stock [.and Bank

v. Radlord, 295 1).S. 55555 8. Ct. 854, 79 L.Ed. 1593 (1935)).
23. While the Bankruptey Code does not deline adequate protection. bankruptey
courts rely on the Supreme Court determination that adequate protection means that “the

value ol |a] creditor’s interest in the collateral must be protected from diminution while

the property is being used or retained in the bankruptey case.™ In re Gallegos Research

Group. 193 B.R. at 584 (citing Unj v. Ass'n. of Tex, v. Timbers of Inwood Forest

Assoc., Ltd., 484 1S, 365, 108 S, Ct. 626, 98 [.1:id.2d 740 (1988)). There is a

presumption in favor of the creditor to give adequate protection if the value of the
creditor’s collateral decreases. [.DJLC, v. Mathis. 64 B.R. 279, (N.D. Tex.. 1986).
Where adequate protection is warranted, “the Bankruptey Court’s duty to provide 1t is
mandatory.” Id. (citing 2 Colli tey. §361. at 361-5: Gallegos, 193 B.R. at
584 (creditors are entitled to adequate protection of their secured claims during a
bankruptey case). see also 3 Collier on Bankruptey. €363.05[2] (15" ed. rev.)(il adequate
protection cannot be oftered. such use sale or lease of collateral under section 363(c) must

be prohibited).
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24. As set [orth above. Pinnacle and Countryvwide are concerned that the Debtor
does not possess adequate cash resources to continuce to make its monthly payments under
the Warchousing Agreement and Transportation Agreement. Additionally. Pinnacle and
Countrywide believe that they will likely be unprotected as the inventory levels that
serves as their collateral to secure their statutory liens continues to steadily decrease.
Inventory values in the [l Paso Warehouse have dropped $6 million. or approximately
33%. since April 6. 2000, Accordingly. the Movants assert that they are entitled to
adequate protection of payment and/or against the further diminution in the value of the
Collateral as a result of the Debtor’s inadequate cash resources and/or the likelihood of
insutficient collateral to seeure their statutory liens.

25, While the Movants would prefer that the Debtor be directed to tender weekly
pavments under the Warchousing Agreement and the ransportation Agreement. this
Court can fashion other means of adequate protection that will provide the Movants with
the assurance of the Debtor’s performance they require.  Additional adequate protection
can include, but is not limited to, a funding commitment from the DIP Lenders. the
posting of a letter of credit by the Debtor in favor of Pinnacle and Countrywide or a
replacement lien on the other assets of the Debtor. While the form of adequate protection
may be open for discussion, what is clear however, is that the Debtor must be required to
provide Pinnacle and Countrywide with some form of adequate protection duc to the
diminution of the value of their collateral, and/or their continuing obligation to perform

services under the Warehousing Agreement and Transportation Agreement.
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NCLUSION

WHEREFORE. Pinnacle and Countrywide respectfully request that this Court

enter an Order directing the Debtor to assume or reject the Warehousing Agreement and

the Transportation Agreement with seven (7) days of entry of the date hereof, and/or to

require the Debtor to provide Pinnacle and Countrywide adequate protection of its

interest in the respective contracis by making wecekly cash advances cach Wednesday. or

such other form of adequate protection as this Court determines, and to grant Pinnacle

and Countrywide such other relief as this Court deems fair and proper.

Dated: May 16. 2001

Respectfully submitted.

RODLY, DICKASON. SLOANJAKIN & ROBRB
Attorney g Yinnacle Logisticsfiine. and
ogistics, Ing

Kuquerque. NM 87103200
05) 768-7351

-and-

PRYOR CASHMAN SHERMAN & FLLYNN LLP
Peter D, Wollson

Richard GG. Downing 11

410 Park Avenue

New York, New York 10022

(212) 421-4100
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[ hereby certify that [ mailed a

true and correct copy of the foregoing
pleading, by U.S. Mail. first class,
postage prepaid. on this 16th day

of May. 2001 to the {ollowing:

David T. Thuma, Esq.
Robert L. Jacobvitz, Esq.
Attorney for Dcebtor

500 Marquette NW #650
Albuquerque, NM 87102

Laura M. Franze. Fsq.

Attorney for Debtor

1700 Pacific Avenue, Suitc 4100
Dallas. 'I'X 73202

William F. Davis

Davis & Picrce. P.C.
Post Olfice Box 6
Albuquerque, NM 87103

RODEY

4 N

By: _
James A. Ask('w

Richard I.evin. Esq.

Atltorney for Debtor

300 South Grand Avenue

Los Angeles, CA 90071-3144

Paul M. Fish
Post Ollice Box 2168
Albuquergque, NM 87103-2168

Office of the United States Trustee
Post Oflice Box 608
Albuquergue. New Mexico 87103

sLOAN., AKIN & ROBB. P.A.
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WAREHOUSING AND DISTRIBUTION AGREFEMENT
THIS AGREEMENT 1s effective as of as of September 23. 1998,

BETWEEN:
Furr's Sapermarkets Inc. Pinnacle Logistics Inc.
1730 Montario Road 1031 Highway 22 Suijte 301
Albuguerque. New Mexico 87107 . Bridgewater. NJ 08307
- m -

Telephone No.. (505) 3446525 _ Telephione No.: (908) 203-1961
Telecopier No.: (S0%) 344-0810 Telecapier No.: (908} 203-1962
Arention: Walter R_ Doyle Anention: Robert Dunn
(“Furr's™ (“Pinnacle™).

WHEREAS:

A Pinnacie operates warelouse and disthbution ceaters and provides reiated

operaticnal services o it cliems;

B. Furr's has agreed to retain Pinnacle to provide Furr's with certain warehousing and
related services on the terms and conditions see out in this Agresment:

NOW THEREFORE the partits agre= az follows:

ARTICLE 1
INTERPRETATION

1.1 Definitiens - In this Agteemeant, unjess inconsistent with the context, the terms
}isted ia Schedule A shall have the respective mesnings tet forth opposite those trms in Schedule

1.2 Headlags - The division of this Agreement into Articles and Sections and the
insertion of headings are for convenitncs of reference only aod shall not affect the construction or
interpretation of thix Agreement. Unless inconsistent with the context. references in this
Apreement ty Articles and Sections sre to Articles and Sections of this Agreemnenc

1.3 Bxtended Megnings - In this Agreement words importing the singular number
only inchide the plural and vice versa, words imponting the masculine gender include the ferinine
and neuter genders and vice versa and words importing persons include individuals, partnerships.
associations. trusta. unincorporated organizations and corporations.

1.4 Accounting Principles - Wherever in this Agreement reference 18 made to a
calculation to be made in accordancs with generally accepred accounting principles consistendy
applied. such referencs shall be to the generally accepted sccounting prigesples from time o time
recommmendad bry the Fnancial Accounting Standards Board (FASB). or any successor, applicable
as it the date on which such calculation is made or required to be made.

1.5 Carrency - All references to dollar amoutits in this Agreement are to lawful
money of the United States of America. .

1.6 Proper Lgw of Contract - This Agreement shall be governed by the [aws of the
Stae of New Mexico and the laws of the United Stites of America applicable in such State.
EXHIBIT

i A
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1.7 Schedules - The following are the Schedules anfiexed to this Agreement and
incorporated by reference and deerned to be part of this Agreement:

Schedule A - Cestauns Definitivis

Scheduke B - Existing Astets

Schedule C - (Intentionally Omuted)

Schedule D - Budgers and Remuneration

Scheduje E-1 - Start-up Budger

Schedule B-2 - Initial Approved Budget

Schedule F - Initia] Reporting Caletidar

Schedule @ - Management Feres

Schedule H - Limirstions on Liability

Schedulel - Sublease Agreement [to be agreed upon prior 1o the

Commencement Date]

ARTICLE 2
SERVICES TO BE PROVIDED

2.1 YWarvhouse Sgrvices - Starting on the Commencement Date and continuing unsil
this Agreement is termunated or expires. Pinnacle will provide to Furr's. using reasonable sklls
and exercising reasonable care and diligencs. comprehensive. managed warehouse and related
services. (the "Warehouse Services™) on the terths and conditions set forth in this Agreement
eonsisung of the following (topether refarred m as the “Warshouse Specifications™):

()  Receipt of Products. Receive Products at the Premises and uynload them
from the shippmg trucks:

(d)  Storage of Prodicis. Ouce unloaded. transpott the Products within the
Premises to their proper storage places. With tes to date sensitive Products, Pinnacle shall use
commercially reasonable efforts to insure that all such Products are rogtinaly rotated and shipped
sufficiently before their expiration dare:

(c) Store Qrdlex Assembly. Upon receipt of o stote delivery order. Pinnacle
shail transport the Products to & Premises loading dock and assemble them for loading. Pianacle
shall use commercially reasenable efforts to migimize expiration of date sensitive Products:

(d) Coerdinate with Transpgriation Services Provides Coordinate and work
closely with the transportation services provider and use commercially reasonable efforts to
increase punctual and efficient detivery of Products to Purr's stores. including without limitarion.
organizing and scheduling order printout distribution and marshaling to suit published load
departure Groes,

(0)  Coosiiose with OM] Warchouse Management Systemn. Use commerviall
reasonable efforty to cocrdinats and work closely with Furr's personne] operating the OMI
Warchotse Management System to: (i) maximize the punctual and efficient purchase of Products
from vendors apd shipment of suck Producta to the Premuses: (ii) schedule :nbound vendor
deliveries and backhmuls for maximum efficiency: and (ii) communicate with bayers and/or
vendors regarding optimum pallet configuration to maximize storage and handling efficiency as
well ay freight efficiency.

(0  Maniter Labor Performance. Meuitor productivity and performance of
Premises cmployees and. if necesaary in the ressonable business judgment of Pinnacle. mitiate
corrective actions where unfavorable trends are observed:

) _ - . WYL uwY P TAGNDY (AQ 1ud§
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() Manage Sloting. lowding, cte, Use commercially reasonable efforts to
manage product sloting. order cubing. and truler losding to achieve efficient unloading at the
stores. high udlization aod minimum tansport damage;

(4:}] Drder Accuzagy Perform statistical and spot checks as reasonably
necessasy (o verify order accuracy and, If necessary in the reasopable business judgment of
Pinnacle. ininate corrective measures;

® Store Retums, Receive. sort. and reprocess store recuens. including returns
to stock or reporting by vendor for dumage claims:

L6} Retumna to Vetdor. Procass all “return to vendor” Products and/or delivery
of such Products to a thard party reclamation center.

k) Housskeening Suff Use commercially reasonable efforts to provide and
manage & housek=eping stafT to maintaia the level of cleanliness required by the FDA and all
applicable health :ocE:

m i Provide and manage a mauntenance staff to setvice the
Premises and the Warehiousse Asaets:

(m)  Productivity [oprovement Programs. Use commercially reasonable efforts
to identify. confirm, and initiate and manage productivity improvergent programs to maximize the
efficlency and effectiveness of the Premises;

(o) Weekly Reagrts. Develop and provide a format for weekly repornts.
mutually scceptsble to the parties. by which operating statistics aad trends can be shared with
Furr's management, meluding informarion such as:

i Receiving activity: loads. cases. pallets. cube:

ii. Shipping sctivity: orders, cases. cube loads;

ii.  Premises fill rate;

iv. Premises darnages, stock shortages, scratches (by department, by

v. Labor hours by functicn, direct and indirect:

vi. Labor praductivity by function. direct and indirect:
vil.  Otder polling versus wachouse availabillty;

viii. Order selection cycle:

ix.  Order gvailabllity versus polling time:

x. Targeted vertus actmal truiler loading time: and

xi. COperiting expenses by categoty (can be mondhly): and

day):

®) Momhiy Review Meetings Conduct ceguisrly scheduled monthly review
meetings with Purr’s and Transporution Services Provider to review:

i volumes and costs associated with the previous month’s activities
and to develop forecass for the coming month: )

i, possible problems. opportunities. and unfavorable trends for
atterttion and resolution by Purr’s and Pinnacle’s management: .

iii. the training. and management of all personnel involved in the
receipt, storage, order selection. and shi t of Products to the stores:

iv. the scheduling of inbound vendor deliveries and backhsuls for
raximum efficiency of Pinnacle's snd/or other camets' resources;
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marshaling to suit publishied load depasture times:

X- stcore leve] delivety problems. oppartunities, and schedule
adjustments (pulling and delivery): and

xi. transporution expenses for the prior month.

2.2  Egr’: Qblisations - During the term of this Agreement. Furr's shall use comimercially
reasortable afforws to perform the following:

a. Provide stote orders through the OMI Warehouse Management System in
accordancs with agreed upon lead tiroes:

b. Spread ordered volumes evenly through the week. to the extent the
Approved Warehouse Budgets ate based upon such volume spread:

c. Advisz Pinnacle of any special or promodonal activity and store openings or
closures as early un possible; '

d. Assist and cooperate with Pinnacle in securing changes to buying practices
and vendor procedurey and product presentation, as identified by Pisnacle and reasonably

acseptable to Furr's, 30 as to imptove efhiciency:

e. Make changes ig its procedures recommended by Pinnacle to improve
efficiency. so long as such changes are ressonubly acceptabie to Furr's:

f. Implemnent adeguate support arrangements for the OMI Warehouse
Management Systetn and any cther systems in use int the operation:

. With the assistance of the drivers, unioad defivcries efficiently at Furt's
stores and retum distribution equipment from previous deliveries prompely:

h. [nsure that vendors comply with agreed policies and procedures: and

i. Establish 4 minimum leve! for store claims and implemtent policies to insure
an efficient and open process among stores.

2.3 Xer Porformence Indicetors: Warehouts Service Spvecificarioni -
Pinnacle will provide the Warehouse Services substantially in eccordance with the following (as
adjugted from titne oo tite, the “Key Petformance Indicatrs™):

Order Accuracy - .th:n 98 %
. Imore
Cost pet cass at or leys than the Flex Budget
On-time presentation for loadiog
and delivery (o the stores rpore than 95%
Scratches (selection errors) fess than 112 of [ %
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v. the commupication with buyers regarding optimum pallet
configuration to maximize storage. handling, and freight efficiencies:

Vi, the verification of product quality, quantity. and order scruracy at
receiving:

vii.  the administration of putaway and replenishment systems. including
fine-tuning end adjustments to slotung logic and ?anmcam to mawntn opersting efficiency:

vili.  the scheduling of swaff and adjusting shifts of operauion o sui
seasonal and business peaks;

(. the organization and scheduling order printout. distribution and
marshaling to suit published load depactare times:

L store leve! delivery problems. opportunities. and schedule
adjusanents (pulling and delivery): and

xi. transporution expenses for the prior month.

2.2  Eurr’s QObitpafions - During the term of this Agreement. Furr's shall use commercially
reasonabis effors to perform the followitig:

2. Provide stote orders through the OM[ Warehouse Management System in
accordance with agreed upon lead times:

b. Spraad ordered volumes evenly through the week. to the extant the
Approved Warehouse Budgets ate based t1pon such volume spread:

e. Advise Pinnacie of any sperial or pramodonal activity and store openings or
closures as early a8 possible; '

d. Assist mnd cooperate with Pinnacle in securing changes to buying practices
and vendor procedures and ptuduct precentation. as identified by Pinnacle and ressonably
accepuable to Furr'y, so as 1o improve efficiepey:

e. Make changes in i3 procedurcs racommended by Pinnacle W improve
efficiency. so long as such changes are reasonably scceptabie o Furr's:

f. Implernent adequate support arrangsments for the OMI Warehouse
Management Systetn and any odher sysiemmns in use in the operatiosn:

£- With the ssgistance of the driverz. unicad deliveries efficiently at Furr's
stores and retumn distribution eguiptnent fromn previous deliveries promply:

h. [nsure that vendors comply with agreed policies and procedures: and

i. Establish 4 minimum levei for store claims and implement policies to insure
an efficient apd open process among stores.
2.3 Key Parformence Indicgtors: Warehouss Service Specificadon: -

Pinnacle will provide the Warehouse Services substantially in sceordance with the foilowing (as
adjusted from dme m titme. the “Key Petformance Indicators™):

Key Pedformance Indicans Reguitement
Ovder Accuricy . more than 98%
Cost pet case at or less than the Flex Budget
On-time presentanca for loadiop
and delivery to the stotes rore than 95%
Scratches (selection crrors) less than |/20f 1%
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On or defors January (. 1959. the parties wi]] deteemine whether to adjust any of the Key
Performance Indicators and/or Warchouse Service Specifications to apply from the period from
January 2. 1999 to June 19. 1999. On or before June [9. 1999. the parties will discuss whether to
adjust any of the Key Performance Indicators and/or Warehouse Service Specificauons for the
period from June [9. 1999 unil December 31.-1999. On or before December 31, 1999. the parues
wif] discuss whether to adjust any of the Performance [ndicators and/or Warehouse Service
Specifications for the period from January 1. 2000 until the Agreement tertrunates. The parties

so wil] review the Key Performarnce Indicators and/or Warehouse Service Specifications anoually
as past of the budget and remunerstion ir:ced.uns set forth in Schedule D. If the paruzes cannot
reach agreement on adjustment of the Performance Indicatery and/or Warehouse Service
Specificanons at either time. the marter shall be resolved pursuant 1o Section [1.2 Unul the mateer
18 resolved, the Key Performance indicators and Warehouse Service Specifications then m effect
shall rernain in effect.

ARTICLE 3
BUDGETS AND REMUNERATION
3. Start-up Budget - Attsched as Schedule E-1 13 the agreed-upoa budget (the

“Start-up Budget™) for all rexmbutsable costs (“Stat-up Costs™) to be incutred by Pinnacle dunng
the period between beginning on June 29, 1998, and ending on Janusry 2. 1999 (the “Start-up
Pericd™) in preparation for and cotnmencethent of the Warehouse Services ugder this Agteement.
Furr’s sitall reitnburse Pinnacle for all Start-gp Costx a5 well as any other costs ot included ift the
Start-up Budget that huve been approved in writing by Furr's, as incurred by Pionacle in
conmection with the Warehouse Services.

32 Budgst ead Remungration Precedures - Schedule D sets forth the
procadures for the establishment of budgets. budget variances. and remuneration which the parties
agree shall apply for the term of this Agreement. Furr's agrees to pay Pinnacle the remuneration as
set forth on Schedules D and Q. The paries agree that. subject to Section 3.4. if & proposed Cost
is not budgeted. Furr's will pay or reimburse Pinnacle for all such Costs if such Costs were_ in the
sole judgmern of Pionacle. necesasry or advisable for Pinnacle to comply with its obiigatons under
this Agreement or to perfarm the Warehouse Services. Furr’s shall have the right to direct
Pinnacle to cease incurring such not-budgetad Costs: provided. however. that Pinnacle shall have
no liability for any loas or adverse consaquerices reguiting from ceszstion of such Cost. Pinnxle
shall promptly notify Pure’s that Pinascle is incurnng non-budgeted Costs,

33 Tases - All ymounts payable under this Agreement shall be paid rogether with any
applicable sales taxes. goods and services wxes and any other applicable taxes and duties.

4 {nfargst - Any amount paysble under this Agreement which is not Em‘d when due
shall bear interest from the dus date at the rate per annum equal to the Primme Rate plus 3%,
calculsed daily snd pud st the dme payment of such atnotnt is made.

s Accens j» Premises gnd Records - Pinnacle shall maintain separate books of
account in respect of its activities relsting to the provision of the Warehouse Services to Furrs, in
accordance with generally accepted accounting principles consistently applied. Pinnacle shall make
avaulgble to Furr's upon Furr's ressogabie request, ail relevant documents and records relatiog o
the provision of the Warehouse Services by Pinnacle. Pinnacle shall allow representatives of
Furr's designated from time to time (and accepted by Pinnacle. acting reasonably) to visit and
inspect the Premises and review any records relating to the Warehouse Services Jocated at the
Premises. on reasonable notice and within normal business houns. provided the representauves
comply with local laws. regulations and rules reisting to safecy and. at Pinnacle’s option. are
accompanied at all times by a desjgnated representative of Pinndcle. Pinnacle shall also provide
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reasonable access ta the Premises and to Pinnacle's books of sccount relanng to the Warehouse
Services provided to Furr's. on not less than 48 hours’ notice and during normal business haurs.

ARTICLE 4
LOSS AND DAMAGE TO PRODUCTS

4. { Liadilty for [oss and Demagg - The parties scknowledge that some losses
and destniction of and darnage o Products will occur in the ordinary course of business. The
amount. if any. by which the tota] amount of any Products. valued at cost. that are lost damaged.
or destroyed in any Quarter exceeds the Stock Loss Tolerance (as defined below) for the Quarter 1s
referred 1o as “Loss Excess.” The Loss Excess sha)l be determined in accordance with a method to
be agreed upon by the parues on or before December 31. 1998, Pinnacle shall be liable to Furr's
for any Loss Excess; provided. however. that Pinnacie’y liability in any Quaster for the aggregare
of Loss Excess shall be limited to the amount of Base Managernent Fees to which Pinnacle would
otherwise have been catitled for such Quarter: and. provided. further. however. that Pinnacie shall
not be linble for any Loss Excess for any penind prior to the time that the parties have established
satisfactory inventory contro} systetus and p ures and 2 mechanism for Furr's to make claims
for destructton. The parties shall esublish such inventary control systermns and procedures on or
before December 31. 1998 50 lotg as Furr's timely performs all work required of Furr's to put
the systems and processes g plice.

42 Payment far Lois and Damage - Physical mventory counts will be conducted
il accordance with the timerabje set forth in the Warehouse Service Specifications. Physical
inventory counts will be reconciled as of the end of each Quarter and. within 30 days after the end
of each Quarter. Pinnacle shai] pay Furr's the amount. if any. payable in respect of the Loss
E:;eu. if %’in;u:le dispuces any portion of the Loss Excess. the matter shall be resolved pursuant
10 Section 1]1.2.

43 Calcularion of Less - Aty loss suffered by Furr's based upon steck loss shall
be calculated based upon the cost of the ycrs. rather than retail valve. Pinnacle shall use
comynercially reasonable efforts to send damaged products (o & third party reclamation center or. if
the center will not accept them. to dispose of shy damaged Products il a imely manner and for a
ressonabie price. Furr's shall make available to Pinnacle upon Pinnacie’s reasonabie request all
relevant documents and records relsting to: (i) the determination of the historical cost of any
I1”;':.‘:‘::-111t.:1:l lost. damaged or destruyed. and (ii) the proceeds of disposition of any damaged
ucts. .

4.4 Benregenacions and Warrgnties Repardine Products - Furr's represents
and warrants tc Pinnacle that:

(a) all Products will be safe for sterage and handling provided they are dealt with by
Pinnacle in accordance with all resgonsble instructions in that regard given by Furr's to Pinnacle:

(b}  none of the Products comprises. contains or is packsged in any dingerous. noxious
or illegal substance: end

(c)  tothe extent that any Product 18 perishable or Jisble to detetiorate in time. Pinnacle
has been provided with full details of the manner in which the Product is to be stored arxd the time
after which the Product is lisble to dewerjomte.

4.5 Unzafe Goeds - Pinnacle shait have the right to refuse to wccept. handle or
store Products that Pinnacle reasonshly determines are not safe for storage or handiing.
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4.6 Stock Loss Tolgrance - "Stoek Loss Tolerance” shall mean a loss of Products
resulting from acls or omussions of Pinnacle and excluding any loss resulting from agy of the
matters set forth on Schedule H. in excess of 172 of 1 (.5)% of the cost of poods shipped per
Fiscal Accounting Period. from the date hereof through January 2. 1999, On January 3. 1999, the

arties shall deterrmne 3 new Stock Loss Tolcrance for use through June 19. 1999. On or before

une 19. 1999, the parties shall deterrtune a new Stock Loss Tolerance for use through the
remainder of the term of this Agreement. If the parties are unable 1o agrwe on o Stock Loss
Tolerance figure for any penod. the matter shall be resolved pursuant to Section ([ 2. Untif the
ratter 13 resolved. the Stock Lots Tolerance theg in effect shall remain 1n effect. If the Stock Loss
Tolerance is set below 172 of 1 (. 5)% fot agy Quarter. the cotal amount by which the Products.
valued at cost. that are jogt. damages or destroyed are below the Stock Loss Tolerance shall e
catied forward and credited against ady futire Loss Excess lizhility.

ARTICLE 5
INDEMNIFICATION AND INSURANCE

5.1 Mutug! Indemnification - Bach party (an “indemnifying party™) agrees to
indemnify and hold harmless the ather party, its offlcers, directors. stockholders, employees and
agents, from aud against any and all losses, damages. clairms. liabilities. causes of actjon. costs
and expenses. including but not limited to reascnable legal fess, for imjury to or death of any
persont or loss or daumage 1o of loss of ute of property ansing out of the isdemnifying party’s
neghigence or other fault or any material breach by the indemnifying party of its obligations under
lis Agreement. Pinnacle’s indemnification obligatons shall also be the liwbility and obligation of
Tibbett & Britten. as set forth 13 2 written undertaking executed by Tibbett & Briften,

5.2 Limitations on Lighility - In no event shall either party be lisble to the other
party under the foregoing indemnities of for any breach or alleged breach of this Agreement to the
extent resulting from any of the following:

(n) losses for which the other party is entitied to recover under the policy or
olicies of insurance refetred to in Sections 5.5 or 5.6 (or would be entitled to recover. but for a
ailyre to carry and maiptain insurance in accordance with Section 5.5 or 5.6);

{.)! force majeure (sa defined in Article 6): or
(©) lost profits, indirect. incidental. or consequential losses or damages.

The foregoing shall not affect or limit Pinoacle’s rights to recover accrued and unpaid Management
Fees, subject to Fure's right of setoff ot recoupment. if ;:g In addition. Pinnacie stail not be
iiable to l%urr‘s for loss caused by any of the factors set forth on Schiedule H (A). and Furr's shall
not be liable to Pirmacle for loss caused by any of e factors set forth on Scheditle H (B). If there
15 2 material breach of this Agreement and such breach cannot be cured or otherwise resolved by
agreement of the parties, the non-bregching party’s sole remedy with respect to such matenal
breach shall be to terminate this Agreement and seek indemnnificauon from the appropnate party.

5.3. Preduct Liability - Furt's agrees to indemnify and hold harmless Pusnacie. its
officers. directors. stockholders. employees and agenss. from and aganst any and 2l losses.

es. claims. Uabilitles. causes of aclion, costs and expetises. including but not limited to
reasonabie legal fees. arising out of or relating to:

(a) product liability claims or the handling. possession. sICTage. use or any

other dealing by sny person of any Products. or any non-compliance by Furrs with any applicable
law relating to the ucts or the packaging. handling. storage or use of any of the Products. but
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excluding any claims to the extent they arise from the neghgence of willful misconduct of Pinnacle
or (s agents. servants, or employees: of

(B)  any claims or proceedings brought or commenced by a third party as a result
of Furr's entening into this Agreement or the petfarmance of Purr's obligations undet this
Agreemment.

5.4. (ndemaification Procedurs -

(&) In the event any claim ot any suit is filed againgt either party for which the
other party may be required to provide mdemnification. the :&nny agsipst whom the claym s so
assertzd shall promptly noufy the indenmifying party (the “Indemnification Notce ™) of such clam
of suit as promptly as practicable but in ne event luter than { S days after its receipt (provided that
failure to so nodfy the indemnifying party shall not limit its obligations to indemnify except to the
extent it is materially prejudiced by such failure). whercupon the indemnifying party may. by
whiter notice to the indemnified party, undertake the defense of such suit or the settlernent of any
such clairm. with counse! reasonshly satisfactory to the indemnified party, at the sole cost and

expense of the indemnifying party.

(b} In the event that the indemnifying . within a teasongble time after
receipt of an [ndemnification Notice, does pot so elect to defend such claim. the indemnified party
will have the right (upon further notice to the indemnifying party) to undertake the defense,
compromise or sextlement of such claim for the account of the indemnifying party. subject to the
right of the indemmifying party to assume che defense of such claim putzuant to Subsection 5.4(a)
within a ressonable tirme prior o settlement. compromise or final deterrunation thereof, provided
that the indemnifying party reimnburses in full all costs of the indemnified party (including
reasonable attoroeys’ and disburemertts) mcurred by it in connection with such defense prior
to such assumption.

(e) Anything in this Section $.4 to the conirary potwithstanding. (i) if the
indemnified party believes there is a reasonable probability that & cidim may materiaily and
adversely affect the indemnnified party, the indermified pacty shall have the right to partucipate in the
defense. compromise or setdermneat of such claim. provided that the indemmifyiog party shall not be
liable for expenses of separate counsel of the indemnified party engaged for such pusrpose. and (ii)
ne person (other than the indemnifled party) who has undertaken to defend a claim under this
Secnon 5.4 shall, without the written consent of the indemaified pasty, settle or compromuse any
clam or consent to entry of any ju t which does not include as an uncondiuonal term thereof
the release by the clsimant or the plaintiff of the indemaified party from all liability arising from
events which allegedly give tise o such claim.

(d)  The remedies provided o an indemmified party in this Agreement shall be
curnulative and shall not preciude #n indemnified party from asserting any other rights oc seeking
any other remedies agxinst an indemnufying party or its successors or assigns.

5.5. Insurgace by Pinnecle - During the term of this Agreement. Pinnacle shail
carry and maintain the foilowing policies of {risurance issued by recogrized. reputable insurets in
forms satisfactory to Furr's acting reasonably. and naming Purr's as an additional insured as irs
inteTeat may appest where applicable apd including cross waivers of any right of subrogation:

(@ insurance covering the Products against foss or damage arising from the
negligence of Finnacle or its employees while the Products are in Prunacle's care and control:

() “all risks” broad form ingurance for the Premiscs and all Fixed Assets. all
on a full replacement cost new basis without deprecistion:
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(€ adequate comprehensive public hability insurance. having regard to the
natre of Pinnacle's business and the scape of the Warehouse Services;

(d)  adequate warehouseman's liability insurance for the Products at the
l;rtm:se- and adequate business interruption itsurance. having regard to the nature of Pinnacle's
usiness:
(@ adegquate workers' cofnipensation coverage for all eligible emplovees and
adequare temporary workets' coverage:

9] adequats automobile liability msurance for vehicles owned and/or leased in
the name of Pinnacie: and

{g)  such insurance policies shall provide {unless prohibited by applicable
statute) thar wricten nodce of canceflation shall be given to Furr's at least thirty (303 days priot to
such cancellgtion.

The premiuma (net of rebates) for such policies shall be included in the Approved
Warehouse Budget

5.6. {nwxrance by Furr’g - During the term of this Agreement (and, in the case of
product liability insursnce. for & petiod of five years after terminalion or expiration of this
Agreement) Furr's shall carry and maintain the follawing policiex of insurance issued by
recognized. reputable insurers. in forms satisfactory to Pinnacle acting reasonably. and naming
Pirnacle as an additional insured as its interest may appear where applicable and includiag cross
waivers of any right of subrogation:

(a) insurance covering the Products against loss or demage on a full
replacement cost brsis from all risks othet than those for which Pihnacle is expressly liable under

this Agreament:

(b) insurance covering the Products againsc loss or damage 1o tratisit on a full
replecement coat basis:

(c) adequate (in view of the business being conducted) comprehensive public
and product liability insurance. having regard te the nsture of Furr's business. providing far a limt
of lisbility of not less than $1.0 million per oecurrence: and

{d) adequate business interrupdon insuragce, having regard lo the nature of
Furr's business.

5.7 Amendmens te Insurance Coverage Obiigations - The parties may. by
written agreement. amend the ignirance coverage requirements to provide a mote cost-effectve
structure for the Insutance coverage obligations of the partiex.

5.8 Broof of Insurgace - Each pary shall provide tie other party with cenificates of
insurance or other proof of insurance reasonably satisfactory to the requesting party evidencing the
coverage and other matters referred to in Sections 5.5 and 5.6 above.

ARTICLE 6 .
FORCE MAJEURE

6.1 Eorce Majeurg - The parties will not be liable. in whole or in part. to perform or
comply with any of their respective obligations under the Agreement if unable to do so due to
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circumstances beyond ‘heir regsonable control. Int the case of Pinntacle. such circutnstances would
include, but not be limited to. the non-availability of Futr's products. Premruses overstocking. and
matet)al variance 1n sctual volumes a3 compared to forecasts provided by Furr's. The party
suffering the force majeurs shall forthwith pive notice in writing to the other party of such faet.
Upon receipt of such notce dy the other party representatives of zinnu:le and Furr s shall meet to
establish plans and procedures to avercome or mutigate the effects of the force majeure. and the
party suffening the force majeurs shall use all reasofiabie efforts to munitnize any adverse cffects on
the other party. Furr's shall pay all reasonable costs and expenses incurred by Pinnacle 11
overcoming of miligating the effects of the force majeure. and shall conidinue o pay all Costs
(except for Management Fees) 1n accordance with this Agreement during the pendency of the force
majeure. If the force majeure causes a party to be unable w render substantal performance of 15
obligatiens under this Agreemment for & petiod of 60 days after notice thetzof, which mabiiity
causes matenal damages to the other pamny, and the other party can either render such performance
itself or obtain such performance from a third party, then the other party may do so until the party
suffering the force majeure can reswme performance. '

ARTICLE 7
EMPLOYEES

7.1 Emploveer of Pinnaclg - During the term of this Agreement. all personnel
eraployed in cotinection with the provision of the Warehouse Services shall remain employees of
Pinnacle and not of Furr's. Furt's shall have no control or right to exercise any control
whatsoever over the employees of Pinnacle in the performance of Pinnacle's obligations under this
Agreement or any other agreement enterad into between Furr's and Pinnacle and Fuer's shall not
select, supervise. direct or 10 any other way control or seek 10 control the employees of Pinnacje.

ARTICLE 8
PREMISES: ASSETS

1.1 Premizes - Pinnacle shall conduct 1t operations at the Premises pursupant to a
sublesse from Furr's. The sublesse agreemunt berwean the parties is attached herewo s Schedule ]
The sublease shall have terms ressonably satisfactory to Punacie and be terminable upon the
cxpirgtion or terminstion of this Agreement.

8.2 WareAsuse Azsets - At Furr's optiont. Pinnacle shail enter into leases. to be
guarantecd by Fust's and non-recourse to Pinnacle. for the Warehouse Assets. Alternanvely, the
Existing Assets may. upoen the mutual agreement of the parties, be purchased from Furr's by
Finnacle at the same price Furr’s pays for them, which price is set forth in the Fleming Seftlement
Agreement: previded however. that Pinnscle shall pay no more than fair market value for the
Existing Assets. If purchased rather than leased. Pinnacle shall pay the purchase price for the
Existing Assets on the same date Furt's purchases such assets, All 1ssues of cost allocation for the
Existing Asysts shall be resolved by Furr’s in its reasonpable discretion. Pinnacie shall use
commercially reasonable efforts to negotie leases of Warehouse Assens to be assignable to Furr’s
without chatrge when this Agreement terminazs. All costs of owning or leasing the Warchouse
Assets will be included in the Approved Budgets. Furr's shall have the right 1o approve any
gﬁposid lease of Warehause Asscets, which approval shall not to be unreasonably withbeld or
aye

3.3 Warehonse Mangpemgnt Svitem - Furr's will provide Pinnacie with the use
of a fuily instalied. Year 2000 Complaint properiy functionting (in accordance with all
specifications and opersting manuais) OM1 Warehouse Management System. suitable for the
itended purpose of Pinnacle's operation of the Premises and provision of the Warehouse
Setvices. At Furr's option, Pinnacle shall lease the OMI Warchouse Management System. as well
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as the radio frequency equipment used 18 connection with the OMI Warehouse Management
Systemn. which lease payments shall be incfuded i the anhual Approved Warehouse Budgets.

8.d Acquisition of Additional Warehouse Assett - Pingacle shail not without
the prior approval of Furr's, such approval not fo be unresasonably withheld or delayed:

(2) purclizss or otherwise acquire sny Warehouse Asset having a value greater
than $5.000: or

_ (&)  enter into any equipment lease. contract or other obligation in connection
with the provisicn of Warehouse Setvices to Furr's. having a term in excess of three months and
praviding for paymeats in excess of $5,.000 in the aggreguze.

ARTICLE 9
TERM AND TERMINATION

9.1 Term -This Agreement shall be effective as of and from e Commencement Date
and shall tertrunaie on the Termination Date untless extended in accordance with the provision of
Section 9.2 or earlier tertninated in accordance with the provisions of this Article.

92 Murual Terminstion Rights - Either party shall have the nghe to terminate this
Agreement

(a) Notipaymenit At any dme. if any substantisl amount (ie. more than $10.000)
owing by one party to another under this Agreement remains unpaid for more than 14 days after
the date due. provided that the party ta whom the money is ] _ oo
written notice of its | og i and such amount remans unpaid upon

e expiration of the seven day notics petiod. and provided further that this clause does not apply to
i bona fide dispute between the purties regarding (i) any amount Pinoscle may owe Furr’'s for Loss
Excesc or (ii) any amaount Fure’s may owe Pinbacle for Incentive Managernent Fees:

(b} Insoivency. Immediately upot written notice to a party if such party becomes
insolvent. bezotres unable to pay its debrts as they mature, is the subject of a petition in bankruptcy
whether voluntary or mvelunuity (and in the case of aay involutitary petition in bankrupecy. the

tition 18 not dismnissed within 60 days after the filing thereof). mlﬁs an assignment for the

it of its creditors, or is dissolved or liquidated exeept in connection with a bona fide corporae

argrg;'iga.niznic:m pursuant to which all of its obligations under this Agreement are assumed by an
ae;

(c) Material Breach If. at any time dunng the term of this Agreement the other
party has committed g material bresch of this Agreement. and such breach has not been cured
within 45 days after receipt of written notice detatling the nature of such breach: provided.
however, that if the breach cannot be cured within said 45 day period. the breaching party shall
only be ired during such period to commence with due diligence and dispatch the cunng of
such breach and w prosecute or complete with dye diligence and dispatch the curing of such
breach. (the failure to sa cure or commence such cure to be referred to as & “Default™) During the

od of seven days following receir of the notice of breach, representatives of Pinnacle and
urr's shall meet and discuss the bresch: o

(dy Change of Coptrpl. Either party (“Continuing Party™) shall have the right to
terrminate this Agreement upon 50 days’ written notuce to the ather (the “Other Party™) if (i) the
Other Party is subject to 2 Change of Control. as such term is hereinafter defined. and (i) the
Continuing Party, acting reasonably hawving regard to the finsncial viability and the nature of the
operations of the entity which 1s assuming contro} of the Other Party (“Countrolling Entity™)
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determitics that the Convrolling Entity is not acceprable to it. and arovided that 1t exercises such
right of terminstion within 30 days after it 13 advised of, or otherwise Jeamns of. the Change of
Counirol, Provided it is legally entitled to do so. each party agrees to provide wrnen notice to the
other of any Charige of Control prior ta or forthwith such Change of Control occurs. subject
if such notices is provided prior to such Change in Coatrol. to the ather party keeping such
information strictly confidential. and that information shall not be released without the notifying
party's consent. which consent shall not be unreasonably withheld For purposes of this
Agreement. "Change of Control” means:

)] in the case of Pinnacle. that Tibbett & Britten Group plc (“TBG™)
shall becomme a subtidiacy of any other body corporate otherwite than as part of a scheme of
reconstruction. For the purposes of this sub<clsuse TBG shall be deemed to have become a
subsidiary of another body cofporate if 11 2 result of actiont by persons acting pursuant to an
agreement to which Sections 204 and 208 of the Companies Act 1985 (U.K.) apply TBG would
have become a subsidiary of such persons if such persons had together constituted a single bady

corporate; and

(ii) 1o the case of Furr's. the legal and beneficial owners of 50% or
more of the voting securities of Furr's o the date hereof no longer own at least 50% of such
voung securitjes,

9.3 Eurr’s Termingtion Right - Furr's shall have the right to terminate this
Agreement as follows:

(s) Eailure 1o Comgly with Waschouse Service Specifications ot Key Perfornance
Indicators. Upon 60 days' prior written nouce to Pinnacle (to be given after the notice of breach
required in Section 9.2(c). and Pinnacle's failure to timely cure such bresch). if Pinnacle does not
malerially comply with the Warzhouse Setvics Specifications and/or Xey Performance Indicators
other than cost per case so at o constitnte & material breach under Section 5.2 (c). such rerminagyon
right to become effective after such bresch has become 1 Default. With respect to Key
Petformance Indicatory. “materiai” noncompliance means Pinnacle fails o schieve the following
average standards during any Quarter: (1) Accuracy: 96%: (ii) On-time presentation and
delivery to stores: 90%: end (iii) Scratches: 1%,

(b) uu_:nm:ﬂ.uumnmnw Upon 90 days’ prior written notice
10 Pinnacle. if the scrual reimbursable Coats of opersting tie ises exceed the annual Flex
Budget reymbursable Costs by more than 20% in the 1999 Contract Year, provided however, thac
if there is such & cost overrus and if Furr’'s wishes to terminate the Agreement (A) Furr’'s must
give Pintiacle notice in writing within thrme months after the detertnination of such a cost overrun
has been mide; and (B) Pimnacle shall have die option, within cne month of receipt of stich notice.
10 keep the Agreement in fores by paying o Furr's an amount sufficient to reduce the cost overrun
to ho roore than 10%:

<} E:LCm.meMa&ummmm Upon 90 days’ prior wriften
notice to Piunacle. if the actual reithbursable Costs of operating the Premises exceed the annual
Flex Budget reimburyabla Costs by more than |0% in any Coatract Year after 1999, provided
however. that if there is such s cost ovetrun in any such year. and if Furr's wishes to termimate the
Agreement. (A) Furr’'s must give Pinnascle notice in wnting within three months aftet the
determination of such an annual cost overrun has becn made: and (B) Pinnacle shall have the
optiont, within one rmonth of recept of such notice. to keep the Agreement in force by paying to

urr's an amount sufficient to reduce the sanual Cost overrun to o more than 5%.

(d) Tscminadon Option After December 31, 1999, Upon 90 days® prior written
notice to Pinnacle. Fur's may terminate the Agreement at any time after December 31. 1999. by
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paying Pinnacle a lump sum termination fee equa) 1o the lesser of the followng: (A) $3.200.000:
or (B} the sum of {i) the amount. discounted to present value at the Prime Rate plus 3% per annum.
of the Base Management Fees otherwise payable through December 31, 2003. plus (ii) an amount
equal to §1.400.000 reducad. tnst 1n nio event to less than $700.000, by curnulative annual net Cost
Overruns undet this Agreement and the Transportation Agreement for the penod oprior to
terminanion (“Cost Overruns™). The Cost Dverruns shall be calculated by comparing the annual
Flex Budget Reimbursable Cests with the actual Reimbursable Costs. In calculating Cost
Overtuns, annual Cost savings shall be netted with annual Cost Overtuns, but ift no event shall the
terrninanon fee be increased.

(e) Jermination Qption Alter Decernber 31, 2003 Upon 50 days’ prior wninen
notce to Pinnacle. Furr's may terminste the Agreement at any tme after December 31, 2003, by
paying Pinntacle & lump-sum terminstion fee equal o §1.400.000 reduced, but id no evert to less
than §700.000. by Cost Overtuns. In calculating Cost Overruns, annual Cost savings shall be
netted with annual Cost Overruns bt in 2o event shall the termination fee be ipcreased.

() Termination Qotion Afler December 31, 2008 Upon 90 days' prior writtan
natice to Pinnacle. Fuer's may terminate the Agreement st any Ute December 31, 2008. by
payiag Pinnacle a lump-sum termination fee equal to $700.000. teduced by Cost Ovetruns. In
calculating Cost Overruns, annua] Cost savings shall be netted with apnual Cokt Overruns, but in
20 cvent shall the lermimation fee be increased.

9.4 Erocadures on Termination -

(a) If the Agreement hat been terminated for any reason other than Pinnacle's
terminatlion pursuant to Section 9.2 (a). upon mutual agreement of the parties Pinnacle shall
conunue to provide the Warehousa Services for an additional 90-day transition peried. starting
from the dsre of terministion (the “Transition Petiod™). Duriag the Trazusltion Period. Pinacie shail
continue to provide the Warehouse Services in accordance with this Agreement. and Furr's shall
contioue to make paymenty pursuant o the terms of this Agreement and otherwise cornply with the

Agreement.

®) At the end of the Trensition Periad or. if there is no Transition Period then
on the date of termination, the following procedures shall spply:

{i) The subleass of the Premises shall terminate;

{ii) Fusr's shall have the optioa. exercisable in writing within 14 days afier
the Agroement expires or terminates, {0 tcquire the Warehouse Aseets (if owned by Pinnacle) at
Pinnacle's net valua;

{iii) Furr's shall have the option. exetcisable i writing withun 14 days after
the Agreement expires of terminates, to assume any and all leases of Warehouse Assets:

(iv) Furrs may hite aay Pinnacle Employees. subject to the restriction
contained in Section 13.7 below. who prior to termination worked at the Premises or otherwue
assisted Pinnacle in providiug the Warehouse Services:

{v) Furr's shall indemsify. resmburse. and hold Pinnacle harmless for ali
costs incurred in connection with terminating the Agreemenc. including without limitation (1) any
loss on disposal of Warehouse Assets: (ii) any loss associsted with termination of the Warehouse
Asset leages including sithout limitation for the OMI Warehouse Management Systero aad related
equiptnent: and (iii). and the costs agsociated with the termtination o employment obligations.
except for relocation expenses of relocated employess. Any insurance proceeds received by
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Pinnacle in respect of claims for which Pinnacle has received indemmufication shall be reimbucsed
to Furr’s: and

(vi) Furt's shall promptly pay Pinnacle all surns payable to it through the
date of expiration or rermination.

ARTICLE 10
CONFIDENTIALITY
10.1 Confidengiality - Each Su‘q shall not. dunng the termn of tus Agreement or at
any time thereafter. Tansmut Confidentia) Informatnon of the other party to any third perscn either

in whole or in pant. Each party shall take all reasonahle precautions to safeguard the Confidenyal
Information of the other party from unauthorized disciosure and, at & minimum, shali afford the
Confidendal Information of the other party such precautions and safeguards as 1t affords to s own
confidential inforrnation of a similar natere. “Confidental Information™ for purposes of this
Agreement shall mean all non-public. confidential oc proprietary information of either party and ts
clients and customers. including but not limited to information regarding costing. inventory
systems. technology, formulatiens. tratspertation. warehouse, adminstrative and other technical
and economic dats and information, received by the other party in the course of the negotiation of.
or performance of its obligations undet. this Agreement. 'Fhe above restrictions shall not apply to
the extent that Confldential Information comes nto the public domain through no fault of the other
party. is received by the other party from g third party having a bpng fide right to disclose such
informadon. or disclosure is required by law.

10.2 Bublic Noticegs - Neither party shall make any press reiease or public
antnounceent regacding this Agreement or otherwise publicly discjose any of the termy of this
Agreement witlaut the prior writtets consemnc of the other party, except where required to do so by
law or by the applicable regulations ot policies of any State or Federal or other regulatory agency
of cothpetent junsdiction or any stock exchange in circumstances where prior consultation with the

other party is not practicable.

10.3 Reaudremeng to Dizcloss - Wherever in this Agreement disclostre is perrnitied
if “required by Jaw."

(a) the term “law"” shall be deemed to inciude (i) any applicable statute. reguiation or
policy of the United Statez government. sny state or local government or any agency or authorn
of any of them having jurisdiction over a party or its business or any stock exchange or seli-
regulutoty organizatioa in the securities industry and (ii} any order. demand or subpoena of any
;u;hdigz;emmnt. agency, authority, exchange or organization or any court of competent
jurisdiction:

(®)  such disclosure shall be permitted only if. as promptly 1s practicabie after
deternuming that disclosure is required ot after receipt of any such order, demand or subpoena, the
party imending to make such disclosure shall notify the other pamy of such requirement and the
scope of the proposed disclosure and shall simultaneously deliver to the other party 2 copy of such
order. demand or subpoena or, if there is rone, 4 wntten opinion of jts counsel descriding the legal
basis upon which such disclosure is required. The party intending to make such disclosure shall
cmrrnte with all ressonable requests of the other party for assistance in preventing or limiting
such disclosure.

ARTICLE 11
DISPUTE RESOLUTION
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11.1 {(Nepotigtion - If a dispute arises under this Agreement tha cannot be resolved by
the personne! directly involved. cither party may pive writtea fiotice to the ather designating an
executive officer with sppropnate authonty to be its representative 17 negotiations relatiog to the
dispute. Such executive officer shall be an individual who has fio direet operational responsibility
for the marters contemplated by this Agreement. Upon receipt of this notice. the other pacty shall.
within five busigess days. give notce to the first pany. designating an executive officer with
similar authority and without such o&:r:ﬁuml responsibility to be |tz representative. The
designated executive officers {the “Representatives™) shall. prompely following whatever
investigation each deems appropriate but in no event later than five business days after delivery of
the notice by the second party. eniter into discussjons concerning the dispute. The parues shail
arrange for a meetiog at a time aad place mucually acceptable to both partes. If the Represer.tatives
are unable to resolve the dispute within 10 business days after the first meeung. the dispute shall
then be referred to the President of Pinnacle aad the President of Furr's who, actng 1in good fiith
;ll'ld using reasonable efforts, shall work toward 1 reasonable and equitable resoiution of the
ispute.

11.2 Appointment of KOM to Rescoive Arbitrghls Disputes - If (i) the
respective Presidents of Pinhacle and Furt's ate unable to resolve the dispule within 10 business
days from the time the dispate was first referred to them. and the disputs is an Arbitrable Dispute.
the parties shal] refer the matter to KOM. which will render a final and binding determinauen.
Each party sball subnut a proposal to KOM for resolution of the dispute and KOM shall choose
one of the proposals. or a combination of the proposals, If KOM is unavailable. the parties shal}
agree on 8 mutuaily acceptable method of mediation or arbitration to resolve the dispute. The
parties shall coopetate with any person appoinced purruant w this Article | | and shail provide him
with such information and other assistance as he shali require and his costs shall be paid by such
party as he shall determine. If either party ressonably asserts that KOM has a conflict of interest
sufficient to diaqualify KOM from acung & an arbitrator. the patties will agree on & new arbitrator
or. if they ars unable to agree, shall esch select an arbitrator. and the two selectsd arhitrators shall
select the replacement atbitrator. Each party acknowledges that as of Septemnber 23, 1998, it is not
awire of any dealings the other party has had with KOM that would be sufficient to create a
disqualifying conflict of interest.

11.3 Besolugon of Qther Dizputes - If the dispute 13 not an Arbigable Dispute. then
the parties may either agree to submut the dispute to KOM or some other party for resoluuon. agree
upon binding arbitration through the American Acbitration Associstion. or seek a resoiution
through the courts.

ARTICLE 12
GENERAL REPRESENTATIONS AND WARRANTIES

12.1 By Eurrs - Furr's represents and warrants 1o Pinnacle as followvs:

(a) Furr's is a corporation duly incarporated and validly existing under the laws of its
jurisdiction of meorporation and has all necessary corporate power. authority and capacity to enter
nto this Agreement and to carry o its obligations under thit Agreement. The execution and
delivery of thiz Agreement and the performance of Furr’s obligations under this Agreernent have
beent duly authorized by all necessary cotporate action on the part of Putr's.

(b)  Furr's is not & party to, bound or affected by. or subject to. any indenture,
mortgage. lease, agreement. collective agreement. obligation, instrument. charter or by-law
provision, statute. reguledon. order. judgment. decree. license, permt or jaw which would be
violsted contravened or breached as & result of the execution and delivery of this Agreement. or
the performance by Furr's of any of it obligations undet this Agreement.

E'Llssd |Ul- = e S ARy
‘ -iosd  Wdygiyl ig-gl-Tag

Ao



12.2 By Pinnacig - Pinnacle represents and warrants to Furr's as follows:

(1) Pinttacle is & corporstion duly incorporated a:1d validly existing under the taws of 15
jurisdiction of incorporation and has all necessiry corporate power. authority and capacity to enter
o this Agreement and to carry out it obligstions under this Agreement. The execunon and
delivery of this Agreement and the perfurmance of Pinnacie’s obligations under this Agreetnent
have been duly authornized by all necessury corporate sction on the part of Pinnocle.

) Pianacle is not a party to. bound or affected by. or subject to. any irdenture.
rortgage. lease, agreernent. coliective agreement. obligation. instrumeat. charter or by-law
provision, statute. regulation. order. judgment. decree, license, permit or law which would be
violated. conwravened or breached as a result of the exccution and delivery of this Agrecment. or
the performance by Pinnacle of any of 13 cbligations untder this Agreement.

ARTICLE 13
GENERAL

13.1 Eurther Azrurances - Each of Pinnacle and Fumr's shall from time to time
execute and deliver all such further documents and inscuments and do all acts and things as the
vther party may reasonably requure to effectively carry out or better evidence or perfect the full
intent and meaning of this Agreement

13.2 Benefit of the Agrvemant - This Agrecment shall igure to the benefit of and be
binding upon the respective successors and permitted aysigns of Pinnacle and Furr's.
13.3 Continged Provisions - Norwithstznding sty expirstion or terraination of this

Agreement. (i) the obligadon of Furt's to pay sccrued and unpaid Magagement Fees: (i1) Sectiornts
5.1. 5.2. $.3 and 54 (all with regard to any occurrence prior to the date ol expiration ot
tecmination of thit Agreement), and (iii) Section 9.4 and Arucles 10, 11, and 1 2. shall continue in
full force and effect

134 Entire Azrsemant - This Agreement constitutes the entire agtectnent between
the parties with respect to iis subject matter and cancels and supersedes any prior understandings
and agreements between the partiet with respect to such subject matter. There are no
representations. warranties, terms. conditions. undertakings or collatera! agreements. express.
implied or statutory, between the parties othet than ay expressly set forth in this Agrezment

135 Amsndments gnd Weiver - No modificstion of or amendment to this Agreement
shall be valid or binding uniless in writing and duly executed by both of the parties and ne waiver
of any breach of any term or provision of this Agreement shall be effective or binding unless made
i writing and sigued by the party purporting to pive the same and. unless otherwise provided.
shall be linited m the specific gfuh wgived.

13.8 disignment - Except as provided below this Agreement may not be assigned.
either directly or bry operation of law. by either party without the written consent of the other party.
such consent not to be unressonably withheld This Agreement may be so assigned by either party
without the consent of the other party to an affillate of the assignor. provided that the affiliate entery
mto a written agreement with the other party to be bound by the provisions of this Agresment in ali
respects and to the samme extent a5 the asgignor iz bound and provided thac the assignor shall
contifue to be bound by all obligations under this Agreement as if such assigntoent had not
occurred and shall perform such obligations to the exwent that the affiliate fails to do so.

13.7 Non-Soliciention - For the Jater of (i) one year from the date of execution by the
parues of the letter of intent which provided the basis for the negotiation and execution of this
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Agreeeat: or (il) twetve manthy following tis expirerion or terminstion of dus Agreemex fof any
resson whaososver, Purr's shall sot, and not permit any of its affiliates to. wathour the prier
written consent of Pirmacke, directly or indirectly hume, solicit. induce or ancotrage an who
i3 1 managenial employes or agwct emnployed or engaged by Planacle or any of its o3 withan
one year prior to such solicitation. to Jeave er stherwise cewss being employed ot engaged by
Piotucle or any of ins affiliates: previded. bowever, that the foregoing shall pet apply to Pinasele
emyployess who worked at the Prenrsas before being hired by Pitnacls

13.8 Lavel Relatignchiy - The legul relationship of Plasacis and Farr's to sach other
shall be that of independent contractoes. md Acither party shall be the agest or [egal represcatative
ofthonthnrfbrnypu?:a. Nesther pasty thall have the right or suthority tn bind or sbligare the
othtr o any third patty for sny purpxee whatsoaver, :

139 Nagicgz - Any demnund. potice ar oter communication to be given ia connsction
with this Agreement shall bs inn writing and shall be giveg by parsonal delivery. by overnight
conrier, by registered madl or by sleceminic maans of conmmunication addrezsad to tha recipnent a2
the sddreys shown on the first page of this A t of (o Juch yther address. wdividua or
electronic cammurication samber 48 Ry be by natice given by ajther party t ths other.
Asty demand. notice or other cammaunicaiian shafl e conclutively deemexd o kave beeg givea (i)
mhﬁydmﬂdﬂmﬂﬂmhmduﬁmﬁﬂm&nﬂh&md if given by
overzight courier: (iil) on e busitiens day following deposit in the: mul if given by registered
mail: and (iv) on the day of transmaittal if given by electronic communication during the normal
:m.imn bouds‘ of tha reciplem and on e nect following business day if aot piven during wuch
ours oo sy cay.

IN WITNESS WHEREOP the pertiss heve sxcruted this Agreerrent.

FURR'S SUFERMARKETS INC

By: Gena W. Denjson
Title: 3enior Vice Presidentt/CAO

PINNACLE EOGISTICS INC.
ﬁ Michasl $prague
1
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SCHEDULE A
CERTAIN DEFINITIONS
“Approved Warehouse Budper” has the meaning set forth in Schedule D.

“Arbitrable Disputes” meunis one of the following disputes between Pinnscle and
Furr's undar this Agreernent: (a) inability to agree uwn an Annual Warehouse Budget, (b) tnability
to agree on the Key Performance Indicstors and/or Warehouse Service Specificabhons: (c) inatnhry
to agree op the Stock Logs Tolerance or Loss Excess; or (d) dispute over whether Pinnacle has
eamned ils Incentve Management Fee.

“Base Mancgement Fer” has the meaning set forth in Schedule G.
“Change of Contrel” has the meaning &t out in Section 9.6.
“Commencement Date™ means October 19. 1998,

“Contract Year’” means a cilendar yestr commencing on Tanuary 1 (unless Pinnacle and
Furr's otherwise agree), providad that the ininal Contract Year of this Agresment shall commience
on the Commencement Date and end on Decemnber 3], 1998 and the final Contract Year of this
Agreement shall end on the date this Agreement expues or is Erminated pursuant to Article 9.

“Cast Overruns” has the meaning set forth in Section 9.Xd).
“Cosg” includes the following:
(a) il Start-up Costs:

(b)  deprecistion and amortization on al} Warehouse Assets (as defined below)
owned by Pinftlacle. calculated on the basis of the historical cost of each itemn on a straight line basis
over the expected usefui jife of the jtem. using Pinnacie's deprecistion policies is accordance with
geoenally ac::de ccounhng g:;r and charged from the Commencerpent Date or. if the item
was purchased after thar dawe, first day of the Fiscal Accoamting Period next following the
date of scquusition and the fve-yesr amortization of the OMI Warehouse Managernent Systermn:

() financing charges equal to interest. calculatad momthly on the depreciated net
book value of the Warehouse Assers (13 defined below) owred by Pinnacle at the coramesacement
of cach Fisca] Accounting Perjod, at the rate per aanum equal to the Pnme Rate for such month
plus 1. 0%:

d) all equipment rentals and all charges under my leases of equipment sssumed
by Pinnacle or catered into by Pintnacle in accordance with the teems of this Agreement (including
without limitation leases which cotstitute capital leases under generally accepted accountng
grinciples) apd relating to the provision of the Warehause Services:

(e} except a8 otherwise provided in this Agreement. all rent rental subsidies.
additional rent. utilities. property and business tazes. maintenance and other charges, and othet
costa, lisbilities and obligations telating to any leases or subleases of the Premises:

1¢3) all transportation and freight costs. including fuel. maintenance and
payments made to corumon camers for freight services. relating to the provision of the Warehouse
Services;
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(g}  all premiums for the policies of insurance referred to in Secuon 5.5:

h) all direct and indisect labor costs relating to the provision of the Warshouse
Services including without limitanon salaries. wages. and fiormal and customary benefits relaung
to the rernuneration of Pinnacle Employees. and payments requited be made to any normal and
custortary pension or other banefit plan or arrangement 1n respect of Pinnacle Employees:

(n al! pay in lieu of notice. termination and severance payments and like
amounts. and ail relatad costs and expenses. relating to the termination of employment of any one
or mote Pinnacle Employees, including without lirnitation any and all reasonable payments made
by or on behalf of Pinnacle for vested pension or other accrued benefits or pursuant to COBRA.

) a share of the following costs incurted by Pinnacle with raspect to the
information processing and related communicatons devices. equipment. systems. information.
data, or software . which are or shall be owned by Pinnxle. pro rated to the cxtent used in
connection with the Warehause Secvices (collectively “Systers"):

(i) alf reasonable costs of testing for and corecting or eliminating ady
computer virutes, worms ot other insructions. codes. information. programs or materials which
improperly. wrongfully or otherwise ititerfere with or could interfere with the Systems and/or
performnance under this Agreement (collectively “Interference Devices™):

(i} all reasonable costs associated with making the Systems Year 2000
Compliant (as such term is defined below) and testing for such complisnce: and

(iii} all ceasonsble costs. expenses. liabilities. Josses or damages
incurred or suffered by Pinnacle or any third party resulting from or associated with (1) any such
Intetference Devices. (2) sny of such Systetms not being Year 2000 Compliant: and/or (3) any
Systems provided by or at the direction of Purr's to Pinnacle. in agy form. not being Year 2000
Compliant The term "Year 2000 Compliant”® shall mean any fumction. process. device or item
(including, without limitation. Systems). which. regerdless of the particular date, year. cenitury or
other chronological variable; (3) can accutately proceas date information (e.g.. accept store, sort
and sequence data :npat provide data output perform calculations and comparisons en dates
and portions of dates. including without limutation dates involving leap years): (b) can funcuon
without interruption due ta a change in date (including, without limitstion. & change to 2 dats
subgequent to Decernber 31. 1999), ensuring accurately that any results, dama or informauon
processed. penerated or transmitted in coanection therewith. shall be cortéct. vaiid and not
adversely affected sand. if applicable. () shall include date data century and mullennum
recognidon. caiculations -rh.icﬁ sccommodate sume century (snd milleanium) and multi-century
(and millennium) date values and formulae. a3 weil as date data interfaces (to spplication and
operating systera software, 14 spplicable) reflecting the correct date. yesr, century sod millennjum.

(k)  all other costs. of whatever nature. properly incutred by Pinnacle in cofinecton
with the provision of the Warehouse Services in accordance with the terms of this Agreensent.

“Dutly Penking” means thr the volume of Product units within any product category n
the Product Mix which Pinnacle actually receives or ships in & day varies by more than 10% from
the average number of product units received or shipped. as the case may be. in a Fiscal
Accounting Period (tua'r on the total austiber of product units received or shipped in the penod
divided by the number of business days wathin that period).

“Pxisting Assets” means those assets to be purchased by Furt's or or about October
19, 1998. a3 set forth and described in Schedule B.
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“Fiscol Accounring Period’ means the consecuuve dpenuds of approximately four
weeks idenufied in Schedule F or. 1f no such periods are )denufied, means a caiendar month.

“Fler Warehouse Budget” means the budget cesuluing from the ameadment of the
Apptoved Budget for changes in throughput volumes, Daily Peaking and other volume
fidctuations. Product Mix. Warehoyse Service Specifications. timmeliness of order advice. level of
stocking and any other factors outside of Pinnacie's reasonsble congol.

“Incentive Monagement Fes™ has the meaning set forth in Schedule G.
“Indemnificarion Notice”” hay the meaning set forth in Section 5.4,

C “XKOM™ means KOM International. a corporation with its headquarters :n Montreal.
anads

“Key Parfarmance [ndicqrers” has the mearung set forh n Section 2.2.
“Losz Exzeess" has the mesning set forth in Sectjon 4.1,

“Management Fees”’ means the Bese Management Fee and the Incentive Management
Fee,

“Premizes’’ means the premines from which Pinnacle is to provide the Warehouse
Services. located at 9820 Railroad Drive and 9601 Railroad Drive. El Paso. Texas, together with
any other ptemises in addition to or substituton for such premises from which the Warehouse
Services are providad at anty dme dunng the term of this Agreement.

“Prime Rate”, tweans. in respect of anty calendar month, means the race established by
Chase Msnhartan Bank at the commencememt of the calendar month as the reference mte it ses for
determining interest rates on United States doflar loans to its customers in the United States and
designated as the prime rate,

“Froducts” means temperature controiled and ambient grocery products and general
merchendise, heaith and beauty care products.

“Product Miz™ wmeans the mix of categories of the Prodicts handled by Pinnacle
caiculated on a unit basis with the categories being 2s more particularly described in the variance

analysis included int the Werehouge Setvice Specifications. as they may be amended from ume to
time in new Warehouse Service Specifications.

“Representatives” hag (he meaning set forth in Section 1].1.
“Quarssr” means & petiod equal to three of Furr's Fiscal Accougting Peniods.

“Pinnscle Employees”™ means employees of Pinnacle engaged principaily 1n the
provisicn of the Warehouse Services to Furr's.

“Soerr.up Costs" means the costs set forth in the Start-up Budget attached as Schedule
E-1 and such other casts relating to Pinnacle’s preparation for the provision of Warehouse Services
thet are approved [n writdng by Furr's acting reasonably. inctuding. but not limted to, Pinnacle's
reusonable costs of hiring em'pfoyltl and any ressonable out-of-pocket costs mcutred by Pinnacle.

“Stack Loss Telersnce” has the meaning set forth in Section 4.1.
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“TBG" has the meaning set forth 1 Section 9.2{d).

“T1bbett & Briten” means Tibbett & Britten Group North Amenca. Inc. 2 Delaware
carporazon.

"Termination Duix’ means December 31, 2004.
“Transition Period™ has the menning set forth in Section 9.4 (a).

“Transportation Agreemen:” means the agreement enteted into by Furr's and Pinnacle
cencurrently with this Agreement for the ransport of Produety from the Premuses to Furr's stotes.

“"Werekouse Assets” meants the Existing Assets. together with the OMI Wareliouse
Management System and wny additional items of plant. machinery. equipment and jeasehold
imptovements aewirnd by Pinnacle in sccordance wath the terms of this Agreement and refatnng 10
the provision of Warehouse Services.

“Warehonse Services” has the mesning set forth in Article 2,

“WareAcute Service Specificarions” has the meaning set forth in Article 2.

. P, auta awl 71 TASOSYr
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BUDGETS AND REMUNERATION
1. lnitial Agproved Warshouse Budpet - Attached as Schedule E-2 is the

agreed-upon budget (the “Approved Warehouse Budget”) for the provision of Warehouse Services
during the imtial Contract Year. Furr's represents and warrants that 1o the best of its knowledge.
wformation and belief all information provided to Pinnacle in connecuon with the preparadon of
such Approved Warehouse Budget s complete and accurate in all matenial tespects. that such
Approved Warehouss Budget adequately reflect the information provided to Pinnacle as well as
any assumpuons specified by Furt's to be used as 2 bags for preparing the and Approved
Warehouse Budget. The Approved Warehouse Budget shall be sdjusted as necessary (using the
nottnal budget agreement process) following a 45-day due diligence period cormnmencing upoa the
occupation of the Pretmises by Pinanscle.

1. Elex Warekouse Rudeet- The Approved Warehouse Budget will be
retroactively adjusted each manth, resuiting in monthly and annuaj “Flex Warchouse Budgets.” as
defined in Schedule A. The intent of the parties is that the Approved Warehouse Budges shall only
be adjusted for factors such as volume, product mix. and other factors that are not within
Pinnacle’s control.

3. 8eyiew of Performance - Within 10 days following the end of each Fiscal
Accounting Period Pirmacle shall provide to Furt's a report contaimng a comparnison of vatiances
among (i} actual Costs and Management Fees. (ii) budgeted Costs and Managemenc Pees and (iii)
Nex Dudget Costs and Management Fees for thx just cotnpleted Fiscal Accounnng Meriod. Withan
seven days after the raceipt of such decsiled report. representatives of the parties shall meet o
review dthe report

4. Erspargtion of Subseguent Budpery - Commencing in 1999. the partics will
meet annudlly. beginmung 90 days prior to the end of the Contract Year, to negotate subsequent
Approved Warehouse Budgets. [f & dispute arises in such budget process, the matter will resolved
pursuant to Section 11.2. Until 2 subsegquent Approved Warehouse Budget has been agreed. the
most recetr Approved Warehouse Budget will continue in fotce, and Purr's will make payments to
Pinnacle pursuant to Paragreph 9 below at an angual rate equal in smount to the greater of the
previous Contrict Year's (x) Approved Warehouse Budget. or (y) aggregate actnal Costs. as
adjusted pursuatit to Paragraph 8(c) below.

5. Manthty Changes to Infermation -Prior to each Fiscal Accounung Pcriod
Furt's shall advise Pinnacls of any anll:ig:d changes 1o the forecasted throughput volumes. Daily
Peaking and other volume fluctuations. Product Mix. service specificatiofis and other information
usad as the basis for pteparation of the Approved Warchouse Budget,

6. Change in Conwract Yegr - If at any tithe during the term of this Agreement the
definition of Coneact Year it changed, the following provisions will apply:

(v} if such change results in an extension to the then-current Contract Year, the
Approved Warehouse Budgat will be exteaded accordingly: and

® if such change results in an abridgment of the then-current Countract Year, Furr's
and Pinnacle wijl negotiate an amended Approved Warehouse Budget (consistent with the exiscag
Approved Warehcuse Budyet) in scoordance with this Schedule D for the shortened Contract Year.

8. Batez for Service
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(a) Io addition to any other amounts payabie hereunder, as consideravon for
performitig the obligations under this Agreement. Pirinacle shall receive from Furr's payment for
this Contract Year and for each Coriract Year thereaRer of ant amount equad to the total of (i) the
Base Managemen! Fee (calculated in Schedule G) for that Contract Year plus (ii) all Costs for that
Contract Year and (iii) an annual amount of $240.000 (the “Overhead Conmbution™) represenung
the agreed contribution by Furr's to Pinnacle's overhead costs which are not separately identifiable
with respect to Pinnacie’s operating overhesd.

™ In addition to the Base Management Fee, Pinnacle shall also receive from Furr's tne
Incentive Managemmnt Fee, as detesmined 1o Scheduie G.

(¢}  The Overhead Contribution shall be adjusted each Conaact Year by a percentage
equal to that percentage by which the non-seasonally adjusted U5, City Average Food at Home
Consumer Phce Index for All Urban Consumiers (1982 - 1784 = 100}, as available on the first dav
of the few Contract Year from the Buresu of Labor Statistics of the United States Department of
Labor, or any successoer index, (“CPI'), varies from the same on such day of the prior year.

(d)  If the scale. scope or complexity of the Warchouse Services changes materially
from that contemnpiated at the tme of enteting into of this Agreement. the Base Management Fee,
the Incenitive Mansgement Fee and the Overhead Contribution will be adjusted by an amnount thar
the pacties agree, sacting reasonably. is lpmﬂilte to enable Pinnacle to realize a comumercially
reascnable return for the prowvision of the chariged Warchouse Services. Changes in volume alone
shall not consticute such a material change. so long 2£ the capaity of the Premises is not excerded.

9. {argicine snd Payment -Pinnacle shall invoice Furr's no later than ten days
pticr to the commencement of each Fiscal Accounung Period for that periad's total Costs set forth
in the Approved Warchouse Budget, Overhead Contribution and Base Maniagement Fee. Purr's
shall pay the invoiced atnount by no laer than 4.00 p.o1 o the 15t day of such Fiscal Accountng
Period by direct tansfer of funds to Pinniacle's bankers as directed by Pinnacle. If such day is not
a business day. payment shall be made on the first business day immedistely praceding such day.

i0. Setrlement of Variancer - Any differences between the Costs. Overhead
Contribution and Management Fees sat forth in the Approved Warehouse Budget. invoiced
pursuant to paragraph 9 of this Schedule, and ictual Costs incurred. Overhead Contribution and
Management Fees for any Fiscal Accounting Period. together with any Incentive Management Fee
pursuant to Schedule G. less atock losses it ¢xcety of the Stock Loss Toletance. shall be settied by
the parties by check. bank draft or direct transfer of funds w the receiving pasty's dankers, no later
than 10 days following the date of delivery of the repott referred to in “pmgrnph 3 of this
Schedule. Notwi:hsuniin any failure to timely settle any variances, the full amount of invoiced
Manjagement Fees and all Costs ahall be paid to Pinnacle without off-set or feduction of 2ny kind.
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L. The “Base Management Fea™ wij] be $560.000 l;:r year comrnencing on October
15, 1998 and $1.120.000 per year commencing on October 15. 1999, ag adjusted pursuant 1o
paragraphs 2 and 3 bejow

2. Pininacle shall receive an “Incentive Management Fee' of up to $200.000 per
Contract Year. reflecting an incentive for compliance by Pinnacle with the annual Approved
Warehouse Budger and the Warehouse Service ;fue:i{icadonu. and the achievement of Kev
Performance Indicators. For each of the Key Performance Indicators Pinnacle meets in eacn
Quarter. Pinnacle shall receive the following percentage of the maximum Incenuve Managetment
Fee for such period:

Key Performance iadicgior Barceniage
Order Accurscy 5%
Cost per case 25%
On-tume presenimation for loading 5%
Seratches 25%

Pinnacle shall receive the [ncentive Management Fee on a pro rata bagis m the final Contract Year

and, notwithsunding the fact that the Warehouse Service Specifications and Key Performance

Indicators shall not be agreed upon or in effect in the irutal Contract Year, Pinnacle shall receive

the maximum I[ncentive Management Fee on a pro rata basis in the initial Contract Year unless

Eun"s is reasopably dissatisfied with Pinascie's performance of the Warehouse Services in such
ontract Year.

3. In addition. the Management Fees shall be further adjusted by a petcentage squal to
that percentage by which the non-seasonally adjusted U.S. City Average Food at Home Consumer
Price Index for All Urban Corsurnery (1982 - 1984 = [00). as avaifable on the first day of the new
Contract Yesr from the Bureau of Labor Statistics of the United States Deparement of Labor, or any
successor index (“"CPT"), variea from the same on such day of the prior year.
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LIMITATIONS ON LI

A. Limitations og Pinnacle’s Liability

{a) any significant operational or orpanizational change of Pinnacle. change 1n
personnel or other resources of Pinnscle. of change iz working methods of Pinttacte. which akes
place at the directon of Furr's:

(b) ke unreasonsble withhoiding or delay by Furrs in granusg authonty
(follow:ing a written request by Pinnacle) to incur any exgenditure or enter into any lease or othet
agreemnent or obligation of 2 kund referred W in Section 8.4:

() any non-availability of the Products beyond Pinnacle's contol:

(d)  any loss directly arising from significant breakdown in Futr's computer
system or any failure of any Furr's hardware or software utilized in the provision of the
Warehouse Setvices to be Year 2000 Compliant:

{e) any material variation 1n throughpuat voiumes, Daily Peaking and other
volame fluctuations, or Product Mix. if Pinnacle (s not able, after using commercially reasonable
efforts, 1 adjust for such material variation:

N delivery to the Premises of any faulty or damaged or badly packaged
Products:

(g)  any overstocking of the Products not caused by the negligence of Pinnacle:

(h) any error, omissiofi. or delay in consents, instructions. or information
provided by Furr's:

i) (osses of or damages to Products while in the care or control of third
parties. including. without limitation. while in transit (and not in the care or control of Pinnacle) or
while & locations not owned or lessed by Pinnacle: or

165)] losses or injuries ™ Purr's employees on the Premises through no fault of
Pinnacle.

B. Limitations ¢a Fuare's Liability

(a) any losses, injury, or darnages suffered by any Pinnacle Employes that is
not the fault of Furr's.
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PINNACLE LOGISTICS OPERATING BUDGET
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FLRRS SagE a3
‘ PINNACLE LOGISTICS OPERATING BUDGET
PINAICLE ™" QUARTER 1998
BUILDING & STORAOE (zpnt)
2. Mz $ 42.000.00
24. Insursnos $ 33.000.00
28. Adjpistments 9 0.00
28_Chsiside storege 0.00
TOTAL BLDG & STORAGE $432.000.00
WHSE OPERATING EXPENSES $2.635.507.00
IRANSPORTATION
27. Oroud sxerend $1.782.000.00
20. Backhaul credits (-8 212.000.00)
TRANIPORTAT ON EXPENSE $7,880,000.00
TOTAL WHSE/TRANS EXPENSE $4.188.807.00
29. Thbett & Britan fees $118.500.00
30. Tihbett 4 Brtien perforrnance honus $ 42.300.00
GRAND TOTAL WHIE/TRANS $4.348.397.00
Nutes
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1. Cliant fa resporuibie for Millard and Azar lesss alimingtion. or payment in event of

failure © slimingie the lsase.
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PATaQ'S .3 JACOBTITE Law rIime:

CURRG

-:A' Seplamber 25 1598

PINNKICLE Pinnacle Logistics
Oparating Budgst Assumptions for 4th Quarter 1988
(Updated 98/09/26)

1. A fulfy operaiiona warshouse marsgsment system is provided.

2. Deiiveras wilt ba mgda on § fixed azhaduie based on the currert USF
Logiatics practices.

3. Milarda will spacste par tintus quo: nanagament of Millerds Wil be e
resporaldility of the client

4. Employss baneflls snd warkers companaation 4 based an infarmation
provided by the dlent.

5. Capisl expandiiures nol included tre outiined in the start up capital budiget.
8. ™he bullaing staffing (evels wil remain constant

7. Al radio frequency eauigmearnt associgted with tha werehouss management
sysiem has been spectied by OMI ara assumed to de suficent

8. Product quality on receipt is the dient responsibikly.

9. Inventory levels will not exceed 35% of tha reserve capacity In sy indkvidual
depariment on a commistant bans.

10. The buliding mests ine ragulsiory naeds of ail Hasith and sefety ects, rues
ard registions.

11. Al the (urnping charges ure thae direct respons iBiiily of the cliert,
12. e volumes U not change significantly from whet has beer budimed.

13. All costs asacxisted with the warshousa marsgement systam siartup
inchuding yesrend inventary, labels, invoices and rsining have baen
budgetad by the clent.

14. Transpartation remains with USF Legwstics 89 per quotation nciuding flset
rechuction

e

15.Le888 ratss &/ based on Information provided by the dlemt.

18. Curramt bifling schauules wilf remgin unchanged.

e e
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PINNRCLE

Planacie Logistcs
Opearating Budgat Assumbplions for 4th Quariar 1598
{(Undstad 98/00/24)

17. Curram! itarm/sky dapartment will rereain unchanged,

18. Currant product reclamstion procedura will remain ynchanged.
19. All piecas shipped snd recaived wiit sass through the system and be
accompanied by the Tricaps byss systam documants,

20. Handbllis wilt be managed through sysiem and the volume will not matenally
increush.

21. Outsida storage costs 418 not includad (n the budgel model.
. Security budget number doas not inciude an (ntsmal auditing procass.
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THIS UNDERTAKING (s ezacuted this 2] H{g g?m._;m. by Titkex & Briwen

North Arrea Groxp, Ine. 3 Dalywars eerpootion
RECITALS
Al On even dals herewridh. Plrsecie stics. [8c. a Deltware corporation

(“Piamacie”). 2 whallycwned mbuidiary of TDima & sowred ok & cartain Warehoumng
and Divritazion w(h “Agremtnumy”) with Farr‘s hp-nnb:unn- s Dalgears

B.  Sectian 5.1 of the Agasens sntisied “Mubn! IndamniSearion ™ mes foreh carxin
indeetifeation ohligmions of Ploncls o Pat's

c. ?"'wm“m’:&?"‘""‘“ﬂ
nmam-mmuu-mzsnmm y agread W such
inchermprificanion chlipationy with Per's

which oo haraby sckaowindped, & Beitwn bersby agroes mad gt Fanacia's
un Q”Wuhhrluhtllh akall alee be the Habiiiry arxd
abligeeior; of Tivbee & Rrism, o the o cwss @ & Britten bl diyecity agreed to
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SEP-23-1998 la:38 TIBEETT oD BRITTEN GROFP 4i5n7di14Be o

UNDERTAKING

THIS UNDERTAKING is esexuted this __ day of Seprembey, 1998, bry Tibbet & Briren
North Amarica Crony. [ne. & Delawars carporttion (T ibbett & Britten™).

RECITALS

A On even dars heresfth Pinnacle Logistics. [ze. a Delaware corperstion
(“Pinnacie™), & wholly-ocuned subsidiaty of Tibbett & Britten, entmrd ino u cartain Watehousing
and Distributian Agreement (the “Agreement™) with Purr’s Supermacrkets. Inc., 4 Delgware
corpotstion PFuar’'s”).

B. Section S.1 of the Agresenent. entitied “Mutual Indemmifieation,” sets forth cerain
indecnificaion abligations of Piascle to Pur's:

c. Section S.lemﬁb&n&Bm executs A wriuen
undevraking that Pirmacle’s i on obli_rﬂou shall also by the fiab{lity and obligation of
Tibbett & Britten, to the same sstast A if Tibbet & Brivtenn had duu;.i y agresd to tuch
indempification obligations with Porr's;

D. Tibbett £ Briten acknowledges that its willingness i execate the undertaking is a
meierial mdnremert to Purt’s b eater into the Agreement

NOW THEREFORS, for asd valushle zonsideration, the reepipe nd mificescy of
which are hersby ackaow’ beiz & Bricas hereby sgroos and andertakes that Pirmacis®s
mdenmificarion obligations ta Porr’s set fordt (n the Agrecment ehall also be tha Liahility tod
chligaticn of Tibbert & Brimen, to the seme extent & if Tikbett & Briswn had directly tgreed to
such Uubility end obligation with Furr's. Tibbert & Beitten's liakility and obligation codar this
Undertaking thall ba enforcasbis by Pury’s, and shall rematn m fuil fores aad offort undl
Pinniacls's liahilies 1od obligations under section 5.1 of ths Agremeat have bemn terminsted or

EXECUTED on the dxe firee written above,

TIBBETT & BRITTEN NORTH AMERICA,
GROUP INC.
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THIS AGREEMENT Is effective us of as of March 26. 1999,
BETWEEN:
Furr’s Sapermarkets Inc. Countrywide Logistics Inc.
1730 Montano Road 1031 Highway 22 Suite 301
Albuguerque, New Mexico 87107 Bridgewater, NJ 08807
- and-

Telephone No.: (505) 344.6525 Telephone No.: (308) 203-1961
Telecopier No.: (505) 341-0810 Telecopier Nu.: (S08) 203-1962
Attention: Walter R. Doyle Atention: Robert Dimn
(“Farr’s™) (“Countrywide™).

WHEREAS:

A. Pinnacle Logistics Ific. ("Pinnacle™) operates warehouse and distribution centets

and provides related gperational services to its clients;

B. On or about September 23, 1998. Pinnacle and Purt’s entered into a Warehousing
Agreement (the “Warehousing Agreement™) for the provision by Pinnacle of comprehensive,
managed warehouse snd relsted services to Purr's;

C. In connection with the Warehousing Agreement, Furr's has egreed to pretain
Countrywide, an affiliate of Pingacle, to provide Furr's with certaip tragsportation and related
services on the terms and conditions set out in this Agreement.

NOW THEREFORE the parties agree as follows:

ARTICLE 1
INTERPRETATION

.1 Definitiong - In thiz Agreement, ymless inconsistent with the context, the terms
]Asted in Schedule A shall have the respective meanings sat forth opposite those tems in Schedule

1.2 Headings - The division of this Agreement into Articles and Sections and the
insertion of headinge sre for convenience of reference only and shall got affect the construction o
interpretation of this Agreement. Unless inconsistent with the context, references in this
Agreement to Articles and Sections afe to Articles and Sections of this Agreement.

1.3 Extended Megnings - In this Agreement words importing the singular asumber
only include the piural and vice vetsa, words importing the masculine !:dcr include the feminine
and neuter genders and vice versq and words importing persons snclude indfviduals, partnerships.
aasociations, trusts, unincorporated arganizations and corporations.

1.4 Acconnting Principies - Wherever in this AgLr;ﬂﬂent reference is made to a
calcylation to be made in accordatics with generally accepted accounting principles consistently
applied. such refetence shall be to the genenally accepted sccounting prineiples from time to ime
recommended by the Financiel Accounting Standards Board (FASB), ot any succassor. applicable
as at the date on which such caletlation is made or required to be made.

EXHIBIT

i b
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1.5 Currengy - All references to dollar amounts in this Agreement dre to lawful
money of the United States of America,
1.6 Proper Law of Comgract - This Agreement shail be governed by the laws of the
State of New Mexico and the laws of the United States of America applicabie in such State,
1.7 Sckedules - The following are the Schedules annexed to this Agrecment and
incorporated by reference and deemed to be part of this Agreetnant:

Schedule A - Certaitt Definitions

ScheduleB - Transpottation Asgets

Schadule C Service Specifications and Key Parformance ledicators

Schedule D - Budgets and Remuneration

Schedule E - Inival Approved Budget

Schedule F - t Fees

Schedule G - Limitations on Liability

ARTICLE 2
SERVICES TO BE PROVIDED

2.1 Iransportation Serylcgs - Dunng the term of this Agreement. Countrywide

will use reasonabie gkills and exercise reasoosble care and diligence in providing to Furr's
transsluruh'nn and rejared gervices on the terms and conditions set forth in this Agreement,
including without limitarion dispatching. backhanling. Contract Moter Carmicr. and rciated services
as required to ship the Products from the Warehouse to the Stores, substantially in accordance with
the Service Specifications and the Key Performances Indicators (the "Tramsportation Services™).

2.2 Compliance with Laws - Countrvwide will provide the Transportation Services
as 1 motot carrier registered with the Secretary of the U.S. Departrpent of Transportation in
cornplisnce with Part B of Subtitle IV of the U.S. Code. 49 U.S.C. §13101. c1 seq. and, insofar
as may be applicable, any state or local laws or regulations. This Agreement is entered itto by the

arties in accordance with 49 U.S.C. §14101(b)(1). Countrywide shall provide the Transportation

etvices and otherwise perform under thiy Agreement in conformity in all matetial respects with all
applicable Laws including. without limitation. all rules and regulations of the U.S. DOT. STB and
state public utilities commissions applicable to Countrywide's operation of motor carrier
equipment. and all local. state and federal health. safety and emvironmental protection laws.
regulations and tequirements. Coutitryw;da shall use all commercially reasonrable cfforts to obtain
and maintain ail licenses. permits, authorities, and certificites raquired to petform its obligations

under this Agreement.

23 Contract Motor Carrisr Servicgy - To the extent the Transportation Services
provided hereunder are Contract Motor Carrier services. the following provisions shall apply:

a. Such services shall be rendered in compliance with Part B of Subttle IV of
the U.S. Code. 49 U.S.C. 13101 &t g¢g.. and. insofar as may be applicable, any state ot local
laws or regulalions;

b. Countrywide represents and wagrrants that Countryside will at alt times be
qualified und authorized to fauwfully tracsport Products accepted under this Agreemnent for shipment
exclusive, unless otherwise agreed, of any material, waste or product deemcd to be hazardous
waste under applicable law. whether in interstate or intrastata commerce. To the extent of
information xvaslable to Countrywide, Countrywide shall notify Furr's promptly of any change in
such status. This Agreament shail pertain to 2l traneporation provided by Countrywide fot the
benefit of Purr's regardless of whether the actual commodity ot service is regulated or not,

-2-

2p2-4 ¥Dd ase-L “Woid  wd||:y0  |Q-E!-Geq



FROM @ STELE CROLTHER PHONE ND. : 1 B29 688 @338 Feb. 89 2801 @5:85F 52

c. The fact that Countrywide may provide motor catrier services to other
customers or may hold suthority or licernises to provide such opetations, and maintains a
Tariff/Schedule/Service Guide or sittular dociment related thereto, shall have no applicability to the
conmract relationship betweett the purties created under this Agreerpent. Similarly, any use of form
bills of lading or other freight documecats referring to “"commen carrier,” “rules.” “tariffs ~
"schedules” and/or “classifications” shall not alter in any manner the contrsctual relstionship

created under this Agreement.
d. Cauntrywide agrees to provide such services as a2 Contract Motor Carrier.
The parties agree thar for all this Agresrent 15 md shall be a contract within the meaning

of 49 US.C. §14101(b)X1). Countrywide and Furr's mutually waive any and all rights and

remedies each may have under Part B of Subtitle IV of the U.S. Code. However, nothing in this

Agreement shall be construed as waiving any provision governing Countrywide's compliance with

Ell statutory registration. insurance or safety related requirements rehative o Contract Motor
attiers.

2.4 Furp's Oblipationg - Dniring the term of this Apreement, Furr's shall use
commercially regsonable efforw to perform the {ollowing:

a Advise Counugﬂ‘:‘i’da of any special or promotional activity that might
substantially affect the Transportation Services;

b. Make changes in its procedures recommended by Conntrywide to imptove
cfficiency. so long as such changes are reasonably acceptable to Furr's; and
c. With the assistance of the drivers, unioad deliveries efficiently at the Stores
and return distribution equipment from previous deliveries promptly.
ARTICLE 3
BUDGETS AND REMUNERATION
3.1 Initial Approyed Budprt - Anached a< Schedule E is the agreed-upon budget

for ull rermbursable costs ta be incurred by Countrywide durning the penod betwesn beginning on
the Commencement Date. and ending December 31, 1999 (the “Lutial Approved Budget™).

32 Budget _and Remuneration Procedures - Schedule D sets forth the
procedures for the establishment of budgets, budget variances, and retuneration which the perties
agree shall apply for the term of this Agreement. Futr's agrees to pay Counttywide the
renmuneration as set forth en Schedules D and F. The parties agree that, subject to Section 82, if a
proposed Cast is not bud Furt’s will pay or reimburse Countrywide for &)l such Costs if
such Costs were, in the sole judgment of Countrywide. necessary or advisable for Countrywide to
comply with its obligations under this Agreement or to perform the Transportation Services.
Furr's shall have the right to direct Countrywide to cease ipcurring such non-budgeted Costs;
provided. however, that Countrywide shall have no liability for any loss or adverse consequences
resulting from cessation of such Cost Countryw:de shall promptly notify Furr's that Countrywide
is incurting non-budgeted Costs.

3.3 Zaxer - All amounta payable under this Agrectnent shall be paid together with any
applicable sales taxes, gooda and services taxes and any other applicable taxes and duties.

34 Interest - amount payable under this Agreement shich is act paid when due
shell bear int2rast from fﬁ:y due date at the rate per anqum equal to the Pnime Eate plus 3%,
calculated daily and paid at the time payment of such amount is made.

-3-
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35 Acceys to Vehicle Mgintengnce Facility and Rgeords - Countrywide

shal] maintain separate books of accoun! in respect of its acuvities reladng to the provision of the
Transportation Setvices to Furr's. in accordance with gencrally accepted aczounung principles
consistently applied. Countrywide shall make available to Furr's upon Furr's reaconable request.
all relevant documnents and records relating to the provision of the Transportation Services by
Countrywide. Countrywide shall allow represgotatives of Furr's dmg:md from Groe to time (and
accepted by Countrywide, actinig reasonably) to visit and inspeet the Vehicle Maintenance Facility
aud review any records relating to the Transportation Services located at the Vehicle Maintenance
Facility. on reasonable notice and within normal business hours, provided the representatives
comply with local laws, regulations and rules relating to safety and. at Countrywide’s option, are
accomparied &l all tirpes by a designuted tepresentative of Connrrywide. Countrywide shall also
provide reasonable accass to the Vehicle Maintenance Facility and to Countuywide's books of
account relating to the Transpottation Services provided to Furr's.

36 Backheul! gnd Froighthaul Revenyg - Furr's shajl receive all net Backbaul
revenue. after reimbursement of Countrywide’s out of pocket costs ipcurred because of
backhauling. Furr's and Countrywide will divide cqually all nct Freighthaul revenue. On or
before October 25. 1999. Purr's and Countrywide shall agree wpon a reasonable budgeted amount
for Furt’s to receive atmually for Freighthaul revenue. Such amousnts shall be made & part of the
Approved Budgets, and shall be included as a Key Performance Indicator.

ARTICLE 4
PRODUCTS; LIABILITY FOR LOSS DURING TRANSIT

4.1 Liability for Loss and Damage - Any loss or damage to the Products arising
from the fault of Countrywide or its employces while the Products are in Countrywide's care and
control shall be congidered “Stock Loss™ under the Warchouse Agreement and shall be subject to
the terms and conditions of the Warshouse Agreement relating to “Stock Loas Tolersnee.™

4.2 Representations and Warranties Repording Producty - Forr's representy
and warrants to Countrywide that:

(0) all Products wij] be safe for storage and handling provided they are deait with by
Countrywide in aceordance with all ressonable instructions in that regard given by Furr's te
Counrrywide:

(b) oone of the Products comprises, contzins, or is packaged in any dangerous,
noxjous, or illegal substance; and

(c) to the extent that any Product is perishable or lisble to deteriorate 1o time,
Countrywide has been ided with fril detasls of the msanar in which the Product is to be stored
and the time after which the Prodikt js Liable to deteriorate.

43 Unzafe Goods - Countrywide shall have the nght to refuse to accept, handle,
or store Products that Countrywide reasonably determipes arc not safe for storage or handlmg.
ARTICLE §
INDEMNIFICATION AND INSURANCE
3.1 » Each party (an “indemnifying party™) agreas to

Murxal Indemuification
indemnify and hold harmjess the other party. its officers. directors. stockholders. employees and
agents. from and againgt any and ali losses, damages. claims, liabilities, causes of action, costs
and expenses, including but not limited to reasonable legal fecy. for injury to or death of any

-4

2r2-4 j0°d #80-L -UBsg  wdl(:ipg |Q-fl-Ged



- ——

FROM : STEUE CROUTHER PHCME NO. @ 1 BP9 £33 9998 Feb. @9 Z201 @S:AdeM ©C

person or loss or damage to or loss of use of Ernperty arising out of the indemnifying party's
negligence or other fault or any rnaterial breach by the indemnitying party of its obligations under
this Agreement. Countrywide's indemnification obligations shal) also be the liability and
obligation of Tibbett & Britten, as set forth in & written undertaking exccured by Tibbett & Briften.

5.2 Limitationg on Lighility - In no event shall either party be liable to the other
party under the foregoing indernnities or for any breach or alleged breach of thus Agresment to the
txtent resulting from any of the following:

(2) losses for which the other party is entitled to recover under the policy or
?olicies of insurance referred to in Sections 5.6 or 5.7 (or would be entitled to recover. but for a
aijlure to carry aod maintain incurance in atcordunee with Section 5.6 or 5.7):

(b) force majeire (a5 defined in Aracie 6); ot
(<) lost profits. indirect. incidental, or consequential lossas or damages.

The foregoing shall not affect or limit Countrywide's rights to recover accrued and unpaid
Management Fecs, subject to Furr's night of setoff or recoupment. if any. In addition,
Counttywide shall not be lisble to Furr's for loss caused by any of the factors set forth on
Schedule G (A}, and Furr's shall not be liable to Countrywide for loas caused by apy of the factors
sct forth ont Schedule G (B). If there is a material breach of this Agreement and such beeach caanot
be cured or otherwise resclved by agreemeant of the parties, the non-breaching party’s sole retnedy
with regpect to such material breach shall be to lerminate this Agreement and saek mmdemnificarion

from the spproprigte party.

53 Product Lighiliey - Furr's agrees to indemnify and hold harmless Countrywide.
its officers. directors, stockholders. emiployees and agents, from and against any and all losses.
damages. claims. lisbilities, causes of action. costs and expenses, including but not limited to
reasonable legal feas, arising out of or relating to:

{a)  product liability claims or the handiing. possession. storage. use or any
other dealing by any parson of any Products. or any non-compliance by Puxr's with any applicable
law relating to the Products or the packaging, handling, storage ot use of sany of the hndExcts. but
excluding any claims to the sxtent they arise from the negligence or willful misconduct of
Countrywide or its agents. servants, or employezs; or

® any claims or proceedings hrought or commmenced by a third party as a result
of Furt’s entering into this Agraement or the performance of Furr's obligations under this
Agreetoent.

55 [ndenntfication Procedure -

(a) In the event any elaim or any suit is filed against either party for which the
other party may be required w provide indemnification. the party egainst whom the claim Is so
asterted shall promptly notify the mdermifying party (the “In ification Notice™) of such claim
of suit as promptly as practicable but in no svent later than 15 days after its receipt (provided that
failure to so notify the indemnifying party shall not limit its obligations to indemnify except ta the
extent it 15 materially prejudiced by such failure), whereupon the i“d""ﬂnifgiﬂl party may. by
wiitten notice to the indsmnified party, undertake the defense of such suit or the settlement of any
such claim. with coungel reasonably satisfictoty to the indemnified pasty. at the sole cost and

expense of the indempifying party.
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(b)  In the eveat that the indemnifying party. within a reasonable time after
receipt of an Indernnification Notice. does not so elest to defend such claim, the indemmified party
will have the right (upor further gotice to the indemnifying party) ro undertake the defense.
compromise or settlement of such claim for the account of the indemmifyiog party. subject to the
right of the indemnifying party to assume the defense of such claim pursuant to Subsection 5.5(a)
within a reasonable tme prior to settlement, compromise or final determinatioa thercof. provided
that the indcmnifying party reimburses in full all costs of the indemnified party (including
reasonable attomeys’ fees and disbursements) incurred by it in connection with such defense prior
to such assumption.

(<) Anything in this Section 5.5 to the contrary notwithstanding, (i) if the
indemnifled party belleves there is 4 reasanable probahtlity thar a claim moy meterially and
adversely affect the indermmified party. the indemnified party shall have the right to partitipate in the
drfense, compromise or settlement of such clarm provided that the indemnifying patty shall not be
liable for expenses of separate counsel of the indemnified party engaged for such purpose. and (ij)
0o person (other than the indemnified party) whoe has undertakken to dcfend a claim under this
Section 5.4 shall, without the written consent of the indemnified party. settle or compromise any
claim or consefit to entry of any judgrment which does not include as sn upconditional term thereof
the relesse by the claimant or the plaintff of the indemmified party from al Liability arising from
events which allegedly give tise to such claint .

(d) The remedies provided to an indemnified party in this Agreement shall be
cumulative 2nd shall not praclude an indempified party from asserting any other rights or se=king
any other remedies against an indemnifying party or its successors or assigns.

5.6 [asuronce by Comntrywide - During the term of this Agreemnent, Countrywide
shall carry and maintain the following policies of insurance issued by recognized. reputable
insurers in forms satisfactory to Furr's acting reasonably, and naming Furr's a5 an additional
m.;ure:l ta;s its interest may appear where applicable apd including croas waivers of any right of
submgatioti:

‘ (a)  insurance covering the Products against joss or damage sarising from the
neghgleﬂce of Countrywide or its employees while the Products are in Countrywide's care and
control:

(b)  “all risks™ broad form insurance for the Vehicle Maintenance Azea and the
Traosportation Assets, all on @ full replacemenr cost new basis witheut depreciation:

() adequate comprehepsive ogub]ic liability insurance, having regard o the
nature of Countrywide's busintess and the scope of the Transportation Services:

(d)  adequate wotkers’ compensation coversge for 2!} eligible employees and
adequste terpporary warkers' coverage:

(=) adequate autemobile Liability insurance for vehicles cumed and/or leased in
the name of Countrywide:

O adequate Moter Truck Cargo Legal Lisbility insurance; and

(§)  such imsurance policies shall provide (unless prohibited by applicable
statute) thar wnitten notice of cancellation shall be given to-Fusy's at least thirty (30) days prior to
such cancellation.

Ths premiumnas (net of rebates) for such policies shall be meluded in the Approved Budget.

-6
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5.7 Insurgnce by Furr's - During the term of this Agreemetit (and. in the case of
product liability insurance. for a period of five years after termination or eapiration of tlus
Apreement) Furr's shall carry and maintdin the followiag policies of insurance issued by
recognized. reputable insurers, in forms satisfactory to Countrywide acting teisonably. and
namng Countrywide a5 an additional insured &s its interest may appear where applicable and
including cross waivers of any right of subrogation:

(a)  ihsurance covering the Products against loss or damage on a full
replacement cost basis from all risks other than those for which Countrywide is expressly liabie

under this Agreempent;

(b)  adequate (in view of the business baing eonducted) comprebensive public
and product liability insurance, having regard to the nature of Furr's business. providing for a Limit
of liability of nek less than $1.0 millioft per occurrence; and

~ {c)  adequate business interruption insurance. having regard to the nature of
Furr's business,

5.8 Amendmenes (o [nsurance Coverage Qbligationg - The parties may, by

writen agreement, amend the insurance coverage requirsments to provide a more cost-effective
structure for the insurance coverage oblipations of the parties.

5.9 Proof of Insurancg - Each party shall provide the other party with certificates of
msurance or other proof of insuraace reasogably satisfactory to the requesting party evidencing the
coverage and other marners referred to it Sections 5.6 and 5.7 above.

ARTICLE 6
FORCE MAJEURE

6.1 Forre Maicure - The parties will not be liabie, in whole or in part to perform or
comply with any of their respective obligations under this Agreement if unable to do so due to
circumstances beyond their reasonable contro). In the case of Countrywide. such circumstances
would ioclude, but not be limited to overstocking of the warehouse (1o the extent such overstock
prevents Countrywide from performing its obligations hersunder). and material variance it setual
volumes of Products to be shi a3 compared to forecasts provided by Furr’s. The party
suffering the force majeure shall farthwith give notice in writung to the other party of such fact
Upon reczipt of such notice by the other party represcntatives of Countrywide and Fuer's shall
tmeet to establish plany and procedures to overcome or mitigate the effects of the force majeure, and
the party suffering the force maj shall uee all ressonable efforts o minimize any sdverss effects
on the other party. Furr's mﬁ pay ail ressonable costs and expemies incurred by Countrywide in
overcoming or mitigating the effacts of the force majeure. and shall continue to pay all Coss
{except for Management Fees) in sccordance with this Agreement durimg the pendency of the force
majeure. If the force majeure canses a party to be unsble to render substantial performance of 1ts
obligations under this Agreement for a period of ten days after notice thereof. whick inability
canses matetial dumages to the other party, and the other party can either render such performance
itself or obtain such performance from a third party, thea the other party may do so until the party
suffering the force majeurs can resume perfotmance.

ARTICLE 7
EMPLOYEES

7.1 Emplavees of Conngrewidy - During the term of this Agreement, all personoel
employed in connection with the provision of the Transportation Setvices shall remain employees

-T-
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of Countrywide and not of Furr's. Furr's shall have no control or right to exercise any conuo!
whatsoever pver the emplovees of Countrywide in the performanes of Countrywide's obligations
under this Agreewment or any other agreement entered 1nto between Purr's and Countrywide and
Furr's sball oot select. supervise. ditect or in anty other way control or seek to coqtrol the
employees of Countrywide.

ARTICLE 8
TRANSPORTATION ASSETS; MAINTENANCE

g.1 Toenzportation Asgels - Countrywide shall lesse Transportation Assets, and
shall sublease from Furr's certaun other Transportation Assets, all as set forth on Schedule B.
Countrywide's provision of the Trangportation Services. All legses of Transportation Asscts shall
be included in the annual Approved Budgets. All leases shail be nonrecourse to Countrywide and.
if required by the lessor. guaranteed by Purr's,

8.2 Acqulsition of Addlignql Transparsafion Alsfaff - Councywide shall get.
without the ptior approval of Furr's. such approval fiot to be unreasonably withheld or delayed:

{a) purchase or otherwige scquire any Transportarian Asset having a value
greater than $5.000: or

() enter inro any cquiptment lease contract or other obligation in conuection
with the provision of Transportation Services to Furr's, having a term m excess of three menths
and providing for payments in excess of $5.000 in the agpregate.

8.3 Maintegonce of Transporiation Assety - Countrywide shall maintain the
Transportation Assets in good repait, mechanical condition, and appearance (which includes
routine inside and outside trailer washing), and furnish ail tires and other pares. supplies, and
equipment necessary or required for the safe and efficient operstion and maintepance of the
Transpormtion Assete. All maintenance castx shall be inchided within the Approved Budgets.

8.4 Vehicle Maintgnance Fgcility - Countrywide shall use the Vehicle
Maintenanice Facility to maintain the Transportation Assets. Countrywide shall pay all costs
associated with operating and maintsining the Vehicle Maintenance Facility, which costs shalii be
part of the ammual Approved Budgets.

ARTICLE 9
TERM AND TERMINATION

91 Tarm -Thix Agreemant shaill be effective as of and from the Comnmerncement Date
and shall terminate on the Termination Date uniess earlier tarminated in accordance with the
provisions of this Asticle.

9.2 Mutual Termination Rights - Either party shall have the right to terminate this
Agreement:

(2) Nonpaymegt At any tire. if any substantial amount (i.e. more than $10.000)
owing by ore party to anothek under this Agreement remains unpaid for mare than 14 days after
the date dus. provided that the party to whom the money is owed provides seven days’ prior
written fiotice of its iptention to termingte this Agreement and such amount remains uapaid upon
the expiration of the seven day notice peried. and provided further that this clause does not apply to
a bona fide dispute between the parties ragarding any amount Furr’s may owe Countrywide far

Incentive Managermnent Fees:
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() Insolvency. Immediately upon written notice to a party if such party becornes
insolvent. becomes unable to pay its debts ax they mature, is the subject of a petition in bankruptey
whether volutitary or involuatary (and in the case of any involuntary alietil:icm in bankruptey, the

tition is not dismissed within 60 dayvs after the filing thercof), makes 2n assignment for the

enefit of its creditors, or is dissolved or liquidated except in connection with a bonu fide cotporare

ra:grhgamzaﬁon pursuant to which all of its ohligstions under this Agreement are assumed by ao
jate;

(c) Material Breach, If. at any time during the term of this Agreement, the other
party has commined a material breagh of this Agreement, and such Mrrach has nat heen cnred
within 45 days after receipt of written notice detailing the nature of such breach: provided.
however, that if the breoch cannot be curcd within said £5 day petiod, the bresching pauty sball
only be mTl:lired during such peried to commence with due diligence and dispatch the curing of
such breach and to progecute or complete with due diligence and dispatch the curing of such
breach. The failure to 50 cure or commence such cure to be referred to a5 & “Default.” During the
period of seven days following receipt of the notice of breach. representasives of Countrywide and
Furr's shall meet and discuas the breach: or

(d) Change of Control Either party (“Continuing Party’™) shall have the right to
terminate this Agreement upon 90 days’ written notice to the other (the “Other Party™) if (i) the
Other Party is subject to a Change of Control. as such term is Bereinafter defined. and (i) the
Contihuing Party. scting reasonably having regatd to the financial viability and the natute of the
operations of the entity which is assuming control of the Qther Party (“Controlling Ennty™
determines that the Controlling Entity is not acceptable to it, and provided that it exercises such
right of cermhination within 30 days aRer it is advised of, or otherwiss learns of, the Cliange of
Control. Provided it is iegally eatitlad to do so. each EMW agrees to pravide written notice to the
other of any Change of Control prior to ar forthwith sfter such Change of Control oecurs. yubject.
if such notices is provided prior to such Change in Control, to the other party keeping such
information strictly confidential, and that information shall not be released without the notfying
party's consent, which consent shall not be unreasongbly withheld. For purposes of this
Agreement, “Change of Control™ means:

(€] in the case of Countrywide, that Tibbett & Britten Group ple
(“TBG™) shall becorne a subsidiary of any cther body corporate otherwisa than as part of 2 scherne
of reconstruction. Far the putposes of this subclause TBG sbhall be deemed to have become a
subsidiary of another body c;zme if as & result of actions by persons acting pursuant to an
agreement to which Sections and 205 of the Companies Act 1985 (U.K.) apply TBG would
kave become a subsidiaty of such persons if such persons had together constituted a single body

corporats; and

(i)  in the case of Furrs. the legal and beneficial owners of 50% or
more of the voting securities of Furr's on the date heteof no longer own at least 50% of such
voling securities.

(e) i On the second anniversary
of the Commencement Date. cithet pmty may terminate the Agreement. with or without cause, for
any reason whatsoever. A party wﬁh' to termiinate die Agreement pursiant to this subsection
shall give the other %u‘ly written potice thereof at least 120 days before the second annjverrary of
the Commencament Date.

(f) Tormination Option Lipoa Termination of the Warehgusing Agreement. gither
&.;ny may terminate the Agreement. with or withont canse, for any reason whatsoever, if the
arehousing Agreemeqt is validly terminated by either party pursuant to Article 9 of the

Warehousing Agreement.

9.
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9.3 Ewr's Termingtion Ripht - Furr's shall have the right to termunate this
Agreement as follows:
(a) Eailure to Complv with Service Spegifications or Key Petformance Indicators.

Upon 60 days’ pmior written notice to Countrywide (to be given after the notice of bresch requured
in Section 9.2(c). and Countrywide's fajlure to timely cure such breach). if Countrywide does not
materially comply with the Service Specifications and/or Key Performance Indicators so as o
copstitute ¢ matenal breach under Section 9.2 (c), such termination right to become effective after
such breach has become a Default. With respect o Key Performance Indicators. “matepal™
nopfcompliance means Countrywide fails to achieve the following average standards during any

Quarter:
[to be determiped by mutual agreement of the parties on or before May 30, 1999]

The foregoing nocrwithstanding, Furr's shall not have the right to terminate this Agreement because
of Countrywide’s failure to materially comply with a Key Perforthance Indicator related

specifically to Freighthaul revenue.
(b) Net Cost Overrun in 1999 Contract Year. Upon 90 davs’ prior writlen notice

ta Counmrywide, if the actual repmbursable Costs of iding the Transportation Services exceed
the annual Flex Budget reimbursable Costs by more than 20% in the 1959 Contract Year, provided
however, that if there s such a cost overrtin and if Furr's wishes to terminate the Agreement. (A)
Furr's must give Coutittywide noties in writing within three months after the determmation of such
a cost overrun has beeh made; and (B) Cougtrywide shall have the option, within one mooth of
receipt of such riotice, 10 keep the Agreement in force by paying to Fusr's an amount sufficient to
redice the cost gvertiin to no miore than 10%:

(c) Neg Cost Overruns in Subseguent Contract Years, Upon 90 days’ prior written
notice fo Countrywjde. 1f the actual reimbursable Costs of providing the Transportation Services
exceed the annua! Flex Budget reitnbucsable Costs by more than 10% in the any Contract Year
sfter 1999_ provided however, that if there is such 1 cost overrun and if Furr's wishes to tetrhinate
the Agreetmnent, (A) Furr's must give Countrywide norice 1n writing within threc moaths after the
determination of such 2 cost overrun has been made: and (B) Countrywide shall have the optica.
within one month of receipt of such notice, to keep the Agreement in foree by paying to Furr's an
amount sufficient to reduce the coyt overrun to no trore than 5%:

(d) Igomination Option After December 31,2003 Upoo 90 days’ prior written
notice to Countrywnde. Furr's may terminate the Agresment as of December 31. 2003, with or
without cause, for any resson whatsoever.

(o) inati i ecember . Upon 90 days’ prior written
notica to Countrywide, Furt’s may terminate the Agreament as of Decernber 31, 2005, with or
without cause, for any reason whatsoever.

9.4 Brocedures on Termination -

(a) If the Agreeruent has been terminated for any reason other than
Countrywide's termination pursuaat to Section 9.2 (a) or either party's l&rmination pursuant to
Section 9.2 (=), at Fuer's option Countrywide shall continue to provide the Transportation Services
for an additional $0-day transition period. starting from theé date of termination (the “Transition
Period™). During the Transition Period. Countrywide shall continue to provide the Transportation
Services in accordance with this Agresment. and Furt's shall contipue to make payments pursuant
to the terms of this Agreernent and otherwise comply with the Agreement.

-10-
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(b) At the end of the Transition Period or, if there is no Transition Period then
on the date of termunation. the following procedures shall apply:

(i) Furr's shall have the optios. exercisable in writing within 14 days after
the Agreement expires or terminates. to acquire the Transportation Asseis (if owned by
Countrywide) at Countrywide's iet book value:

(i) Furr's shall have the option. exercisable in writing within- 14 days after
the Agreement expires or terninates, to assome any and alf leases of Transportation Assets;

(iii) Purr's may hirc any Counirywide Employees, subject to the restriction
contained in Section 13.7 below, who prior to termination worked at the Vehicle Maintenance Area
or otherwise assisted Countrywide in ptoviding the Transportation Services:

{iv) Furr's shall indemnify, reimburse. and hold Countrywide harmless for
all costs inctrred In connection with erminaling the Agreement, including without limnitatgon (1)
any loss on disposal of Trapsportation Assets: (2) any loss associated with termination of the
Trangportation Asset leases: and (3). and the costs associated with the termination of emplovment
obligations. except for relocation expenses of relocated employees. Any insurancc proceeds
recejved by Coun ide in respect of claiths fot which Countrywide has received indemnification
shal] be reimbursed to Purr's: and

(v) Fur's shall promptly pay Counzrywide all sums payable to it through
the date of expiration or termination. including any amounte advanced by Countrywide that have
not been fuily amortized and repaid by Finrr's as of the expiration ot terrination date.

ARTICLE 10
CONFIDENTIALITY

10.1 LConfldentiality - Each shall net, during the term of this Agreement or at
any time thereafter, transmit Confidential Information of the other party to any third person either
in whole or 1n part. Each party shall take all reasonable precantions to safeguard the Confidential
Information of the other party from ynanthorized disclosure and, at a minimum. shall afford the
Copfidenial Information af the othar party such precsutions and safoguarda ag it afferds to its uwu
confidential infarmation of a similar nature. “Confidential lnformation™ for purposes of this
Agrecioent shall mean all nonzublic. confidential or proprictary information of either pasty and its
clients and customers, including but pot limited to information regarding costing. mveotory
systems, technology. formulstions. transportation. warchouse, admitustrative and other teehrical
atd economic data and infarmakinn_ rereived by the other arty int the couro of tho negotiation of.
ot performance of its obligations under, this Agreement. above restrictions shall not apply to
the axtent that Confidential Information comes into the pubiic domain l:hrougn no fault of the other
party, is received by the other party from a third party having a hopa fide right to disclose such
infarmstion. or disclosure is required by law,

10.2 Public Notices - Neither party shall make any press telease or public
anpouncarment regarding this Agreement or otherwise publicly disclose any of the terms of t.b;s
Agreemant without the prior written consent of the other party. except where requited to do so by
law or by the applicable regulations or policies of any State or Federal or other rezulaéory :gthenc‘ym
of competent jurisdiction ot any stock exchange :n circumstances where prior consultation wi

other party is not practicable.

10.3 Requiremens to Disclose - Wherevet in this Agreement disclosure is permittad
if "required by law,”

-11-
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(a) the term “law" shail have the meaning set forth iny Schedule A; and

(&) such disclosure shall be permitted only if. as promptly ax practicable after
deterinining that disclasure is mquined or after receipt of any such order, demand or subpoena, the
party intending to make such disclogure shall notify the other party of such requirement and the
scope of the proposed disclosure and shall simultaneously deliver to the other party a copy of such
order. demand or sub a or, if there is none, 4 written opinion of its counsel describing the legal
basis upen which such disclosure is required. The party mtending to make such disclosure shall
coohpn;:_'dtei with all reasonable requests of the other party for assistapee in preventing or limiting
such disclosure,

ARTICLE 11
DISPUTE RESOLUTION

11.1 Negotiation - If a dispute arises nnder this Agreement that cannot be resolved by
the personue! directly involved. either party may give written potice to the other designating an
executive officer with appropriate authority to be its representative in negotiations relating to the
dispute. Such executive officer shall be an'individual who has no dimct eperational responsibility
for the matters conremplated by this Agreement. Upon receipt of this notics, die other parnty shall.
within five business days, give notice to the first party. designating an executive ogficer with
«imilar authoritv and withour such operstional responsibility to be it¢ rcpresentative. The
designated exacutive officers (the "ﬁzpresentaﬁves") shall, promptly following whatever
investigation cach deems appropriate but in no event later than five business days after delivery of
the notice by the second party, enter into discussions concerning the dispute. The parties shall
arrange for a teeting 4t a fime and piace mutually acceptable to bath parties. If the Reptesentatives
are unable to regolve the d.issute within 10 business days after the first mesting, the dispute shall
thent be referred to the President of Coutitrywide and the President of Furt’s who. acting in good
f;‘ﬂh and using reasonabie =fforts, shall work toward a rcasonable and equitable resolution of the
1spute.

11.2 Appointmens _pf KOM to Resnive Arbitrgble Dispmtey - If (i) the
respective Presidents of Countrywide and Furr's are unable to resolve the dispute within 10
business days fror the time the d.l.:'hplnl: was first referred to them, and the dispute i3 an Arbitrable
Dispute, the parties shall refer the matter to KOM. which will render a final and binding
determination. Each pacty shal! submit & proposal to KOM for reselution of the dispute and KOM
sball choose one of the propossls. or & combmation of tho proposals. If KOM is unavailable, the
parties shall agree on a mutually acceptable method of mediation or arbitration to resoive the
dispute. The parties shall cooperste with any person appointad pursuant to this Article 11 and shall
provide him with suck information and other assistance as he shall require and his costs shall be
paid by such as he shall determine. If either party reasonably asserts that KOM hag a conflict
of interest sutficient to disqualify XOM from scting as an arbitrator. the parties will agres on & new
arbitrator of, if they are unghle to agree, shall each select an arbitrator, and the two selected
arbitrators shall select the replacement arbitrator. Each party acknowledges that as of the
Commencement Date, it is not aware of any dealings the other party has had with KOM that would
be sufficient to create s disgualifying conflict of interest.

113 Ruazolxrton of % Digautes - If the dispute is not an Arbitrable Dispute. then
the parties may either agree to submit the dispute to KOM or some other party for resolution. agree
upop binding arbitratiop through the American Arbitration Association. or seek a resolution
through the courts.

ARTICLE 12
GENERAL REPRESENTATIONS AND WARRANTIES
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12t 8y Furr's - Furr's repregents and warrants to Cotnvrywide as follows:

(a) Furt's is a corporation duly incarporated and validly existing under the laws of its
jurisdiction of incorporarion and has all necatsary corporate power, authority and capacity to enter
into this Agreement and to carry out its obligations under this Agreetment The executon and
delivery of this Agreemnent aud the performance of Furr's obligationt under this Agreement have
been duly authorized by all necessary corporate action on the part of Furr's.

(b}  Furr's is not a party to, bound or affected by, or <ubject to. any indenture.
mortgage, lease, agreement, collective agreement, obligation. instrument. charter or by-law
provision. starute, regulation, order, judgment. decree, license. permit or law which would be
violated. contravened or breached as a result of the execution delivery of this Apresment. or
the performance by Furr's of aay of its obligarions under this Agresment.

122 By Countrywide - Countrywide represents and warrants to Furr's as follows:

(2) Countrywide i3 a corporation duly incorporated and validly existing uhder the laws
of its jurisdiction of incorporation and his all necessary corporate power. avthority and capac:fy 1o
enler into this Agreement and lo carry aut its obligations under this Agreement. executjon and
delivery of this Agreement and the performance of Countrywide's obligations under this
Agreement have been duly suthotized by all necessary corporate action on the part of Countrywide.

(b) Countrywide is not a pagty to. bound or affected by, or subject to, any indennire.
tnortgage. leage. agreement, collective agreement. obligation. istrument. charter or by-law
provision. statute, reguistion. order. judgment decree, licensa, permit or law which would be
violated, contravened or breached as a result of the execution andP;elivu'y of this Agreement, ot
the potrfarmonce by Countryaide of eny of itz obligutions undor thia Agreament.

ARTICLE 13
GENERAL

13.1 Eurther Assurances - Esch of Countrywide and Furt's shall from time to time
execute and deliver all such further documents and ipstruments and do all acts and things as the
other party may reasonably requirs to effectively carrv out or better evidence or perfect the full
intent and meampng of this Agresmant.

13.2 Benglit of the Agreement - This Agreement chall inure to the benafit of and be
binding upon the respactive sttccessors and permutted assigns of Countrywide and Furr's.

13.3 Conlingad Provisioas - Notwithstanding any expiration or cermination of this
Agreement. (i) the obligation of Furr's to pay accrued and ugpaid Management Fees: (i) Sections
51,5.2.53.54 and 5.5 (all wnth tegard to oy occurrence pnoc to the date of expiration or
termination of this Agresment), snd ({i1) Section 9.4 and Articles 10, [ 1. and 12, shail continue in
full foree and effect

114 Entire Agrecmenf - This Agreement copstitutes the eatire agreetnent between
the parties with respect to its subject marter and cancels and supersedes uny priot understandings
and agreements between the piarties with respect to such subject matter. There ate no
representations, warranties. terms. conditions. undertakings or collluzrll agreements, express,
implied or statutory, between the partiex other than ac expreusly cet forth in thiz Agreement.

135 Amendmenty and Walver - No madificstion of or amendment to this Agresment
shall be valid or binding unless in wiiting and duly executed by both of the parties and no waiver
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of any breach of any term or provision of this Agreement shall be effective or bindng unicss made
in writing and signed by the party purporting to give the same and. unless otherwise provided.
shall be litnited to the specific breach waived.

136 Assipament - Except as provided below this Agresment may not be assigned,
cither directly or by operation of law. by either gh-ny without the writtan consent of the other party,
such consent ot to be unreasonably withheld. This Agreement may be to assigned by either party
without the consent of the other to an affilita of the assignar. provided that the affiliate enters
into 4 written ggreement with the other party to be bound by the dpfuﬁuions of this Agreement i all
respects and to the same extent s the assignor is bound and provided that the assignor shall
continue to be bound by all obligations under this Agreement as if such assignment had not
occutred and shall perforrn sneh ohligatioms to tha extent thar the affiliate fails to do so.

13.7 Mon-Solicitatign - For the later of (i) one year from the date of exccution by the
parties of the lettar of tcar which provided the basis for Lhe negotistion and execution of this
Agreement: or (ii) twelve motiths following the expiration or termination of this Agreement for zav
reason whatsoever, Furr's shall not. and sga.ll not permit any of itg affiliates to. without the prior
weitten consent of Countrywide, directly or indirectly hire, solicic, inducs or encoursge any person
who is 4 matiagerial employce or agsnt employed or engaged by Countrywide or any of s
affilistes within one year prior to such solicitation. to leave or otherwise cease being cmployed or
engaged by Countrywide or any of its affiliates: provided, however, that the foregoing shall not
apply to Countrywide Bmployees who worked for U.S.F. Logistics or its affiliates betore being
bired by Countrywide.

138 Lazgl Relotionghip ~ The legal relationshup of Countrvwide and Furt's 1o each
other =hall be that of independent contractors. and neither parry shall be the agent or legal
representative of the other for any purpose. Neither party shall have the right or authority to bind
or cbligate the other to any third party for any purpose whatsoever.

13.9 Notices - Arnry demapd. notice or othsr communication to be given in connection
with this Agreement shall be in writing and shall be given by personal dalivery, by overnight
courier, by registered mail or by electronic means of comrnunication addressed to the recipient at
the address shown on the first page of this Agreement or to such other address, individual or
elecronic cormmunicaton number as may be designated by notice given by either party to the other.
Any demagd. actice or other communication shall be conclusively desmed to have been grven (i)
on the day of actual delivery if’ given by personal delivery; (ii) on the next business day if given by
avernight courtier; (fii) on the third bsiness day follawing deposit in the mail if given by registered
mdil: and (iv) on the day of transmittal if given by electrotuc communication during the normal
businiess hours of the recipient and on the nest following business day if not given during such
houts on any day.

IN WITNESS WHEREOF the parties have executad this Agreement.
FURR'S SUPERMARKETS, INC.

By: Getie W. Denison
Title: Senior Vice Presideat'CAO

C OUNTR‘AYW:DE LOGISTICS INC.

By: Steven Crowther
Title: 510
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SCHEDULE A
CERTAIN DEFINITIONS
"Agreement’ rmeans this Tregsportation Services Agreement.
“Approved Budget” hax the meaning set forth in Scheduie D of this Agreement.

“Arditrable Disputes” means otc of the follawing disputes between Countrywide and
Furr's under this Agreement: (a) inability to agree upon az Annual Transportation Budget: (b)
inability to agree on the ey Performance Indicatars and/or Service Specifications: or (c) dispute
over whether Countrywide hat asmed its Incentive Management Fee.

“Backhanl” means any Products or other goods picked up and hauled by Countrywide,
other than Products hauled for Furr's under this Agreement.

“Basa Management Fee” has the mearting set forth in Schedule F of this Agreemcnt

“CERCLA™ means the Comprehensive Environmental Response, Cormnpensation and
Liability Act of 1980 (42 UJ.5.C. § 9601 st seq).

“Change of Control” has the meaning set out 1n Section 9.6 of this Agreement
“Commencement Date’” means April 25, 1999.

“Conoract Year” reaps a calendsr year commencing on January 1 (Gnless Countrywide
and Futr's otherwise agree), provided that the initial Contract Year of this Agreement shall
commence oa the Commencerment Date and cad on Decembar 31, 1999, and the final Contrace
Yenrlof this Agreement shall end on the date this Agreement expires of is terminated pursuant to
Artcle S,

“Cost Overruns” has the meaning set forth 1n Section 9.3(d) of this Agreement

Contrect Motor Carvisr’' means contract transportation provided under this agreement
pursuant to U.5.C. £13102(4)(B) and 14101(b) and, as necessary, any applicable state law.

“Costs” includes the following:

{a}  depreciation and amortization on all Trapsportation Assets oumned by
Counitrywide, caiculated on the basis of the historical cost of eacll item on 4 straight line basts over
the expected useful life of the item, using Countrywide's depreciation policies in accordance with
geoerally accepted accownting g;i.ucitﬁlr. and charged from the Commencement Date or. if the item
wis purchased after that date, from the first day of the Fiscal Acoounting Period pext following the
date of acquisition:

(5)  fnancing charges squal 1o interest. calculated monthly on the depteciated net
book value of the Transportatioft Assets (as defined below) owned by Countrywide at the
comunenceznent of each Fiscal Accounting Petiod. at the rate per angum equal to the Prime Rate for
such month plus 1.0%;

{c) al} equipment rentals and all charges under any leases of equipment assumed
by Countrywide or entered into by Counnywide in accordance with the terms of this Agreement
(including without limitation leases which constitute capital {eases under generaily accepizd
accounting principles) and relating to the provision of the Transportation Services.

-15-

P24 £l/11 4 gED-)
W04 Wdgl:#n INFioDBu



FROM @ STELE CROUTHER PHONE ND. 1 BP9 552 23%8 Fab, 1z 220l 92:12PM 55

{d) £xcept 4s otherwise provided int this Agreement, all rent. rental subsidies,
additional rent, utlities. property and business taxes. muintenance and other charges. and other
costs, liabilities and obligations relating to any leases or subleases of the Vehicle Mantenance Area:

() al] transportation and freight costs. including fuel, maintenance and
payments made to common carriers for freight services, relating te the provision of the
Transportanon Services:

(N all premiurns for the policies of insuranca referred to in Section $.5:

® all direct and indirect labar costs relating w e provision of the
Transportation Services, inciuding without limitatiog salanes. wages, and formal and customary
benefits relating to the remuneratica of Countrywide Empioyees. and payments required be made
to any normal and customary pcasion or ather benefit plan or arrangement in respecr of
Countrywide Employecs;

(M all pay in lieu of notice, tetmipation and severance raymenr.s and like
amounts. and a]] ralated costs and expenses. relating 1o the termination of employment of any ote
or more Countrywide Employees. ncluding without limitation any and all reasonable payments
made by or on behalf of Countrywide for vested pension or other accrued benefits:

() a shure of the followmg costx incurred by Countrywide with respect to the
information processing and related communications devices, equipment, systems, information,
data, or software, which are or shall be gwned by Countrywide. pro-rated to the extent used in
cotmection with the Trunsportation Servicas (cotlecnvely “Systems™):

(D al! reasonahle costs of testing for and correcting or eliminating any
computer vituses. worms or other instroctions. codes. information. programs or matenals which
unproperly, wrongfully or otherwise interfere with or could interfars with the Systems and/or
performance under this Apreement (collestively “Interference Devices”). unless such Interference
Devices and/or costs incurred therefrom result from Country wide's faslute to properly protect the
Systems or other computer hardware or softwgrs used by Countrywide;

(ii} &)l reasonable costx associated with making the Systems Year 2000
Compliant (as such term is defined below) and testing for such campbance: and

(i)  all reasonable costs. expenses. liabilities, losses, or damages
incurred or suffered by Countrywide or any third party resulting from or associated with any
Systems provided by or at the direction of Purr's 1o Countrywide, in any form. not being Year
2000 Compliant. The term "Year 2000 Compliant” shall mean any function. process. device or
tem (including, without limitation, Systcms), which. regardiese of the particular date, year,
century or othter chrogological variable: (a) can accurately process date information (e.g.. accept.
store. 2ort and seguence data ioput, lprwide data output and perform calculations and compansons
on dates and portionis of dates, jpchuhing without himitation dates involving leap years): (b) can
function withou interruption due to & change in date (including. without limitation, a change to 2
date subsequent to December 31, 1999), ensuring accurate]y that any results. data ot information
processed, generated or Qansmitted in connection therewith. shall be correct. vajid and not
adversely affected and. if applicable, (¢) shall include date data century agd milleamum
recognition, cajculations which secommodate same cegtury (and millennjum) and mulu<entury
(and millennium) dage values and formulac, as well as date data interfaces (to application and
op;mting systcm software, ay spplicable) reflectivg the correct date. vear. century and millenniunm:
an
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6] al) other costs. of whatever nature, properly incurred by Countrywide tn
connection with the provision of the Traasportation Services in accordance with the terms of this
Agreement. Countrywide's liability to Furr's under Section 5.1 of this Agreemeant shall not be a
“Cpst" within the meaning of tiis defimtion.

“Fiscal Accounting Period” means the consecutive periods of approximately four
weeks identified in Schedule F or. if no such periods are identifiad, means 2 caiendar month.

“Flex Budget’” means the budget resulting from the armendinent of the Approved Budget
for changes in any factors outside of Countrywide's reasonable control.

“Freighthaul” wecaus ay Products or other goods picked up at the manufactur=r'<
asrigned locstran and hauled by a common carnier other than Conanywide.

“Gavernmental Authority'™ means the United States of Armerica, any state thereof.
and apy political subdivision vf the foregoing, inicluding but pot limited to any federal, state_ or
local legislature, court, department, agency, or buregu.

“Incentive Management Fee” has the meaning set forth in Schedule F of tus
Agrecment

“Indemnification Notice” has the meaning set forth in Scction 5.4 of this Agreament

Cand “XOM” means XOM International. a corporation with its headquarters in Montreal,
anhada.

“Key Performance Indicators™ has the meaning set forth in Schedule C of this
Agrecment

_ “Law ' means any law, statute, judicial decision. ordinance, decres, requirement. order,
judgment. rule, or regulation of. including the terms of any licetice ot permit isstted by, any
Govettirpental Autharity,

E “Management Fees” mpeans the Base Management Fee and the Incentive Management
ee.

“Prima Rafe”, means. in respect of any calendar month, means the rate estabiished by
Chase Manhattan Bank at the commencerent of the calendar month as the reference rate 1t uses for

determuning interest rates on United Statas dollar loans to its customers in the United Siares and
designated g3 the prime rase.

“Products” mesans temperature controlled and ambient groeery products and general
merchandise, health and besury care products, which are to be transported from the Warehouse to
the Stores pursuant to this Agresment.

“Representotives” has the mesping set forth in Section 11.1 of this Agreement.

“Quartsr’ means a period equal to three of Furr's Fiscal Accounting Periods.

“Countrywide Employses” meanc employees of Countrywide engaged principally in
the provision of the Transportation Setvices to Furr's. -

“Service Specifications’’ has the meaning sat forth in Schedule C of this Agreement.
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“STB” means the Surface Transportation Board that was created by Congress pursuant to
the Interstate Comunerce Commission and Transportation Act and has assumed cermain regulatory
jutisdiction previously vested in the Interstate Commerce Comumtission.

“Storss’ means Furr's retail grocery stores. as the sarpe may be owned or lcased by
Furr's from tirue to time.

“Yariff/Schedule/Service Guide or Similar Document” means any form of
publication maintained by Countrywide setting forth rules apd provisions relsted to Countrywide's
services a8 a comirnon carrier, Unless otherwise specified in thus Agreement, any such document.
and the terms thereof, shall not apply to the Transpartation Serviees.

“Tibbett & Brirten’ means Tibbert & Britten Group North America. Inc. a Delaware
corporaton.

“TBG” has the meaning sct forth in Section 9.2(d) of this Agreetnent.

“Termination Date™ mecans Decemnber 31. 2008,

“Transition Peripd” has the meming set forth in Section 9.4 (a) of this Agreement

“Transportation Assets” means the tractors, trailers, and other vehicles, e?]::ipmmt and
propenty listed in Schedule B. wgether with any additional tractors. trailers. and other vehicles,
eguipmoent and lﬁmpeny acquired by Countrywide in accordancs with the t=rmus of this Agreement
and relating to the provision of Transportation Services.

“Transportetion Services” has the mesqing set forth in Article 2 of this Agreement.

“U.S. DOT" means the United States Departiment of Transportation.

“Vehicle Maintenance Facility” means that portiofi of the real property subleased by
Counoywide from Forr's pursvant to the Warehousing Agreement that 1s currently used to
majntain the trucks and other vehicles usad to provide transportation services to Furr's,

“Warehouse” means the grocery warehouse in El Paso. Texas that Countrywide jcases
from and operates for Fure’s pursuant to the Warshousing Agreement.

“Warehousing Agreement” has the meaning set forth in Recital B of this Agreement.
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SCHEDULE B

1. Hﬂhﬁsﬁqﬂﬂﬂﬂh Countrywide shall lease the tractors, trailess, and
related squipment from ldealesse that were being leased by U.S.F. Logistics from
Idealease, in conaection with the provision of Urensportation services to Furr's prior 2o the
Effective Date of this Agreernent. Attached heteto is the oniginal list of such equipment.
dated June 28. 1991. ‘l%ﬁ bave boen additions to and deletions from the anached list
since June 28, 1991.

2. Sublessed Assets. As of the Effective Date of this Agreetnent, the parties
do not contemnplate that Fury's will sublease any transportation equipment to Countrywide.

3. Other Transportation Asscrs. Countrywide may from time to time lease
such other transportation cquipment. upon such terms and conditions, as may be
reasorniably sgreed upon by Countrywide and Fusrr's after the Effective Date.
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SCHEDULE *A EA
EG GREEMENT MASTERUEASE DATED JUNE 28, 169
Idantasse Servioes, inc. snd Cuslomer EEMEEF
28M144_INDUSTATAL AVENUE #116; BARRINGTON, IL 60010
VIHICLE DE _..ﬁ..!_ Leass
VEAL | oareOF o omroN -ﬂﬁscn.‘ LUCENSED ORIOMAL h :ﬂl. ”.lﬂgﬂ
CELVE r?..ijﬁ.i MAKE | MODEL & TVPE SEAN NUMBER por WEOHT WAE L O D &% |
Sl
o m | alwm| w W] m @ " o e e Pl oo |
24 TRCT 80,000 {60,000 !26,647.50 364.46 [1109,00{ = n/.
14 TACT 80,000 {40,000 |26,647.50 Sth. 46 [1109.00] # Y8
7 ™mer 80,000 {80,000 |26,647.50 564,46 [1109.00| * LY/
(24 TACT 86,000 80,000 [26,647.50 S8k 46 [ 1109.00) ¢ pL
24 TRCT 30,000 }00,000 |26,847.50 560.46 [1)09.00) # '™
14 TRCT 80,000 80,000 26,647.50 a84.46 (1109.00] » n.
14 TRCYT 40,000 {80,000 [26,447.%0 564.46 [1109.00] n/.
24 TRCT 80,000 |80,000 |28,647.30 364.46 [1109.00] w.
24 TECT B0,000 60,000 |26,.647.50 566,48 {1100.00) 4 /.
24 TRCT 60,000 {80,000 |28,667,50 $64.46 11109.00] ¢+ »/
24 TRCT 80,000 [80,000 §26,647.50 564,46 [1109.00] # N/
1) TACY 60,000 {80,000 }26,647.50 St4 .46 |1109.00] » N/
24 ™CT 20,000 |80,000 {26,847.50 Sé4.4b |1109,00] o N/
24 TRCT 00,000 |80,000 |26,647.30 364,46 | 1109.00] » N/
24 TRCT 30,000 180,000 {26,647.30 564.46 {4109.80{ ¢ "
24 TACT 20,000 90,000 | 26,647.30 S64.46 | 1109.00} # N/
% NILIAGE CHARGES ARE STEPRATED .ﬁ 3_.5*.
YEAR 1 : .067
YLAR 2 | .087
AVTHORILD MIEMBON FOR
YLHICLES SHOWN OM Vils
SOHIDULE A :

1DEALEASE - RL PASD, TX
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24
EO EEMENTY MABIEFMEARE DATED JUNE L1590
{destente Servicey, inc. e wno Customsr INT DELJCATED SERVICES. INC,
28W164_INDUSTRIAL AVENUE #116; BARRINCTON, 1L 60010 880 SALEM LaNE DRIVE; LONG CROYE. 1L 60047

e | gt | e e 250 omo|  oponue [ Myt | 1|
ynexiel| YEAR | MAXE | MODEL & YYPE SEROAL NUMBER o " AL = Ofee O -

) L LN LN L . m | | m ey e o % oo | ve
24 TRCT 80,000 100,000 (26,047.50 34 .46 11109.00¢ » H/A

24 TRCT 80,000 (90,000 |26,647.%0 564.46 11i09.00) & Hfa

24 TACT 80,000 (80,000 |26,#47.50 564.00 11109.00] # /A

24 TRCT 80,000 180,000 {26,647.50 S84, 46 }1109.00] » N

14 ™CT 20.00p 80,000 J26,647.50 S84 .46 J1109.0D; b

74 TRCT 80,000 (80,000 |26,047.50 S6A A6 11109.00( o MN/A

2% ™er 60,000 {840,000 |26,647,50 5b4.46 |1)0%.00] 4 [T

24 TRACY 80,000 (80,000 |26.£47.%0 364 .46 (1109.00] » n/a

2& TRCT 80,000 {80,000 {28,647.50 6k A6 [1109.001 NiA

24 TRCT 60,000 (80,000 |26,047.50 S84k .46 |1109.00) /A

14 TACT 80,000 180,000 |26,647.50 546,46 (11D9.00] % NfA

M TRCT 80,000 (80,000 | 26,647,450 s64 .46 | 110%.00) ¢ N/

H] TRCT 80,000 | 60,000 | 26,847.%0 st A6 [1109.00] « R/A

14 TRCT 80,000 {80,000 | 26,647.30 Shh .46 [ (109.0D] ¢ HIA

2% TRCT 80,000 | 80,000 {26,647.30 564.46 | 1109.00] & /A

24 TRCY $0,000 89,000 | 26,647.30 Sh4.45 }1105.00) & A

* x:.aTn CHARGES ARY uumLEﬁm_. AB __arFLT )

YEAR 1 1 ,067
YEAR 7 : .D87
AUTHOMEL O MEMUEAYOR
¢d-=nn-hrnassna—alau.su
SCHIDULEA 1

a1 v . m—

JIDEALSASE - EL PASD, TX

- ———— —— e g——
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-
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PHONE ND.

STEUE CROUTHER

RO

n [1]
scHepuLe -ARB RN Berk e BRAS Ok arecmens

Ideatenss Services, Inc,

snd Cuslomer THT DPEDICATED hmmﬁnmm _z.n
1L 50010

SHEOUE ND YA~ [y 'H—A LUU)-D

pagt __ |

of

MASTERREARE DAIED JURE 28, 1991

AUTHONN LD WEMBER FOR
vEHICLY § BHDYWN ON THIL
SCHEOWR A ;

YDEALEASE - BL PASO, TN

038
048

085

082
092

VEHICLE DESONPTION
VERG'E | DAIEQE | \EAw

(mombu)! YEAR |  LAME MODEL & YYPE SEAAL NUVPER [V 1]

_m o o lw)e | @ | m o | m "

[ 80 |95 | IMTL ja100 exé 5L 20,000 | 83,000 | 77,932.30
80 |95 {IvmL [8200 6x4 5L 20,000 | 80,000 { 77.032.30
#0 2 INTL 18200 6N4 3 80,000 | 80,000 § 77,032.70
o |95 |1mr p200 x¢ st 80,000 | 80,000 | 77.032.30
o |95 | [sz00 exs st 80.000 | 60,000 | 77.032.0
60 9% IRTL (8200 6X4 SL 80,000 | 80,000 | 77,012.30
0 9. 1KTL |8200 &X& EL 80,000} &,0001] 77,032.0
60 {95 | v (9100 6xs B 80.000 | 80,000 | 77.032.30
60 95 1ETL {8200 6X4 SL B0,000 | 80,000 § 77,032.30
60 9 IFTL {9700 6X4 SL 80,000 | 80,000 | 77,032.30
&0 95 IFTL |P200 6%X4 St 80,000 | 80,00D )} 77,032.30
(31 5] INTL 820D éX4 SL 10,000 { 80,000 77,032.3D
s0 |9 | 1r ls200 x4 st 80,000 { 80,000 | 77,032,130
(1)) L b IRTL (8200 &%4 EL 850,000} $0,000| 77.032.)30
« |93 | anre |a200 6x4 80.000 | 80.000 | 77.032.30
&0 93 18TL (8200 6X4 3SL 40,000 | 80,000 77.031.310
60 9% INTU (9200 6X4 SL 80,000 | 80,000] 77.,032.30
_ » MILE{CE CHANCES ARE STEP{MATED &{ FOLLOWS:

faly
—fll Oewa ”“ .ﬂ-
reiieg e B
Jow {1y Tt {(H)
7421.90 | 1473.09 '+ N/A
742.90 | 1423.0Q0 % L1 Y
742,90 | 147). LI B 1))
742.90 | 1473.00 * | N/a
742.90 | 1473.00 = F
742.90 | 1473, L] L]
141.90 1410 L] nia
T41.90 | 147]. a N
T42.50 1423.00 = oia
142.90 1473.0 . N/
742.90 1413.D L %/
742,90 | 1473.00] = L[]
T42.90 | 1473,040 = N
T41.%0 | 147, ) [ TTY
742.90 | 1473.04 * | WA
142.90 | 1473.,0Q + WA
T42.9D | 1473.@0 WA
|J
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PHONE ND.
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' SwTASLAMILC MW, 29 . T Taww L
\%ﬂf. | o
SCHEDWE -

EEQ AGREENENY MASTERLEAME DATED JURE 28, 199)
(desianse Eervioms, inc. s Cuslomer TNT DEDJCATED SEAVICES. TNC,
d0U144_INDUSTRIAL AVENUE #li6; BARRINCTON, 1L #0010 3880 SALEM LAXE DRIVE: L 1
_ — T Tl
wigsee | gureor | voas Veitss oescrmow ot Lomuo| oo [T |Pga R R
, DL ME hEa. TV VWi | WEIGH] VALLE Pa1 P
[manthal] VEAR | SWAKE | #400FL 8 TYPE SERuAL NBER - ,Itl Olrwona O ww | oo
" m o [wi @ | w | m » m w Mmoo
60 195 ]| INTL P200 6X4 CN 80,000 | 60,080 | 72,087.)2 682.20 | 1397.00] « NI
g0 |9 INTL PB200 6X4 CM 80,000 | 80,000 | 71,087.32 92,20 1 1397.000 Mt
60 {95 | INTL [8200 6X4 CW 80,000 | 80,000 } 72,0087.32 682.20 | 1397. * N
&0 198 INTL 5200 6&X& 90,000 | 80,000 | 72,082.32 692.20 | 1397.000 +# ”m“
0 [ 9% | INTL (8200 &X4 C 50,000 | 80,000 | 72,.0807.32 68%.20 | 1397, L)
0 | 9% INTL. #9200 6%X4 TN 80,000 | 80,000 | 72,007.32 M2.20( 1397, & V)
0 |95 | 7. [B200 €K& CN 80,000 | 0,000 | 72,087.32 682.20 | 13971, . rM
60 {95 | 1MTL [8200 &%« CH 80,000 | 60,000 | 72,087.)2 682.20 | 1397.00 o Wi
60 | 95 | 1oTL [B200 &X4 OW $0,000 | 80,000 | 72,087,232 682,20 | 1397. * N
60 |95 | InrL (8200 6%« OW 80,000 | 80,000 | 72,087.32 682.20 ] 1397.00 < n/t
60 195 | 1aTL 8200 X4 CN 50,000 | 80,000 ] 72,087.12 682.20 { 1397.00 o NI
60 1 9% 18TL 6200 6X4 CN #0,000 { 80,000} 72,007.32 402,201 1397. L W/
60 1 95 | INYL 8200 &X4 CW ab,000 | 80,000 | 72,087.32 682.20 ) 1397.00 + Kkl
60 | 95 1uTL 18200 0X4 ©M $0,000 1 82,000 ) 72,087.112 652.20 1 1392, L] N
60 ) 95 | INTL ([8700 6K& 0,000 1 60,000 72,0087.12 492.20] 1397.04 +« U
40 | 95 INTL. Y8200 oX4 80,000 | 60,000 72,087.32 602,201 1397.00 ¢ nfi
€0 {95 | INTL 18200 £X4 WY 80,000 | #0000 | 72,087.32" 692.20 | 1392, ] nfi
| .
/)
HILEACE CHARCES AR mquwrziqse A3 JOLLOWS:
YEAR 1! .08
YEAR 2@ 048
AUTHORIZAD MENBER FOR YEAR 2t 08>
VERICLIS SHOWN ON THIS YEAN 4 D42
TCHEDULE AL, YEAR 5 042
IDEALEASE - EL PASO, TX
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PRONE NO.

: STEUE CROWTHER

FRoM

M

DEALEASE,

SCHEDULE "A

(deslenna Sarviows, fno.

-28ML6k INDUSYRIAL AVEHUE #116; BARRINGTON, 1L 6DO1D

GREEMENT

SCHEDWLE ND. Y&- )1t

PAOE |

R AT

o )

MASTCRIEASE DATLO JUNE 28, 1999
end Customer __ TNT DLDICATED SERVICES, JNC.

3860 SALEM LAKE DRIVE; LONG CROYE, 11, 60047

JIOEALEASE — EL PASO, Ti

s | g | v it Soawe| o [EPmr-lem) R
tremhs)| YEAR | mmE | MODSL & TYPE SERAL HULISER o v T!.. D ol & | &
o e (et wm ] W ] m " " v ™ T Ly | e
60 uRE 80,000 {80,008 | 33.997.30 | 308,78 | 700.00 {* | .es
60 URE 00,000 | 80,000 | 33,997.50 | 30¢6.70 | 700.00 | # 4
0 UREF 80,000 | 90,000 | 33,997.50 | 305.78 | 700.00 |* | .65
60 vae 80,000 | 80,000 | 35,997.50 | 306.78 | 709,00 |+ £
80 RE 0,000 | 80,000 | 35,997.50 ( j06.78 {700.00 |4 |._
§0 w 80,000 | 90,000 | 35,997.50 | 306.78 { 100.00 | » | .63
0 URB 80,000 | 60,009 { 33,997.50 | 306.78 [700.00 [» | .43
..:Tnm CUARGES ARE 3¥-§.E_ f PoLLOUs:
YA 1; .00}
YEAR 21 04l
AR 3 0N
YEAR 43 061 -~
YEAR 5: 07 A
AYTHONTIED WEWIFER TON
VENICLES SHOWN 0N YHID
SCHROULE A (

10-E|-qpy

Wds:¥p

-WaJy

El/32 4 a80-)

2524
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PHONE NO.
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SCHEDULE =A ENT
EO AGQGREEM MASTERLEASE DATED JUNE 2B, 19§}
idenienue Ssrvicey, Inc. svs Customer I C.
-~d8l66 TRDUSTRIAL AVENUE A116; BARKINGION, L 60010
[ Eﬁiﬂ_ﬂ My u!%“.-... 3.?.:_...! ﬁe.l._g
VERG'E | BN | U ..nu.m,. vl o L b~
. tmonthal| VEAR | MANKE | MODTL A TYPE GETUAL NUMBER 1 " m L e s | vew
t o | o |w] w " m w " 1oy i LR
b0 UREP 80,000 | 60,000 (8,919,258 109.58 1369.00 | s .65
&0 UREF 80,000 | 80,000 |B5,929,25 109.58 1369.00 | o .65
4] UREY 80,000 | 80,000 |} B,925.23 108.56 ¥2.00 | + N 3
40 UREF 60,000 {80,000 {8,929,23 109.5% 1369.00 & N
60 UREF 80,000 (80,000 {8,929.25 109.50 |X6%5.00 ] & {0
&0 URE? 90,000 ] 80,000 |B,929.2% 109.50 [369.00 | « Nig
&0 ORE? 80,000 | e0,000 |8,929.25 109.58 [36%.00 ) ¢ 4%
60 UPEY 80,000 | 60,000 {68,929.25 9,38 |3e9.00 | ¢ K1}
80 UREF, 60,000 | 80,000 (6,929.2% 109.58 1389.00 | o $Y-
80 URET 80,000 (90,000 |B,929.23 109.38 [369.00} » |.8).
&0 UREP 80,000 (80,000 |B,929.75 109.58 | 369.00 | * &)
)] UREF 00,000 | 60,000 {8,929.125 109.58 ]369.00] s |[.6¥
40 VAEPF 80,000 ! 80,000 {8,929.25 109.58 | 34%.00 ] = Y
40 UaAEY 80,000 {60,000 1 B,929,23 109,58 [ 369.00 ) » 43
14 URBY €0,000 {80,000 | 8,929,325 109.58 [369.00 ] ¢ 4y
60 UREP ®0,000 | 80,000 [6,929.25 189.%8 |369.00] » | .6%
&0 VAE 80,000 | 50,000 |9,919.25% 108,50 [169.00 ) o .4y
60 u 80,000 | 20,000 | 9,929.15 109.58 [369.00] » | .9
&0 URET| 90,000 (80,000 [ 8,929.2% 189.58 | M%.00 | + g1
1) URE 86,000 | 80,000 | 8,929.25 109.58 [389.0D | o .-M
60 un B0.000 | 80,000 | 9,929,.25 109.38 [y, 0D ] ¢ S
60 11,14 80,000 {80,000 | B,929.23 105.58 | M3.00] » b
60 URE 80,000 [ 90,000 | 8,929.2% 109,58 J369.00] ¢« N1y
60 URE 80,000 ) 80,000 | 6,929.25 109.58 | )6%9.0D ) # .45
60 URET] 80,000 1 80,000 ) 8,929.25 109.58 | 369.00] » A5
HILEAGE CHANGES ARE _.L_;.if AS FOLLOWS:
AUTHOMIED WEMEER TON YEAR J: O3
VEKICLES SHOWN (I THIS YRAR 27 QR
SCHEDULE A YEAR 3: .08
YEAR 41 .08
IDEALEASE - EL FASD, Th YEAR 31 0T
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: STEUE CROUTHER

RO

PALL { [
3 SCHEDULE ~a REEMENT MASTEAL
KEALEASE o EASE DATFD JUNE 28. 1991
ideuieass Servioes, inc, an¢ Cusiomer _ INT PEDICATED SERVICES, INC.
~ABWLGL TMMUSTRIAL AVENUE F)16: BARRINGTON. 1t $D0ID __)p8p DRIVE; LONC GROVE, IL 60047
Flaad Ldes '
e | g | v il e e o PPl B
. tmentna)| YEAR | MARE | MODES & TVPE SERAL NUMBER o Jor wona wet Ol pgle | tow
W @ m lw ] ™ m ” ~ ey it Diretos O o | (g
A L 0 - —_ —_ 1. - | ) (o)
60 uRer 80,000 | 80,000 | &,929.2% 109.50 [369.00 | ‘& | .es
60 URE?P BO,000 | 80,000 | 6,929.25 109.58 |38s.00] » |.88
&0 UWEP 80,000 | 80,000 | 8,919.2% 109.50 [369.00 | ¢ .83
80 Une 80,000 |80,000 | 8,929,23 109.96 (369.00{ » |.88
&0 UREF 80,000 {60,000 |8,929.25 109.50 (369,00 » [.¢
¢0 UpEY 40,000 |80,000 { 8,929.2% 109.32 |39.00 ) » N
40 UREF 20,000 | 80,000 | B,929.73 10938 1%9.0D] » .63
60 YREF 80,000 | B0,000 { 8,929.2% 109.50 [169.00 | » Y]
60 UREF 80,000 | 80,000 | &,929.25 109.50 1369.00 | # ].6%
60 uRepP 80,000 {90,000 { 0,929.25% 109,58 [26%.00 | & {.&3
€0 VRRF 80,000 | 80,000 | 6,929.2% 109,39 |269.00 ] » ].6%
60 UREF| 80,000 | 80,000 | 6,929.25. 109,58 [(369.00) » |.&s5
50 UREF 20,000 | 30,000 | 8,929.25 109.58 [33.00 [ ¢ |.e9
40 UREF 80,000 | 80,000 | 8,929.2% 109.58 | 369,00 | # .63
0 UREP 80,000 | 60,000 | 8,929.2% 109,50 1389.00) o | .€9
60 imer 80,000 | 80,000 | 9,929.25 10030 [ M9.00) « | .65
60 ImEF] 80,000 {30,000 {8,979.25. 109.38 |30.00) » | .49
60 UREr 80,000 | 80,000 | 8,929.2y 109.50 (169,00} ~ | .8
80 VREF] #0000 | 80,000 | 8,929.2% 109,38 |%W9.00[ « | .45
&0 URE €9,000 {00,000 | 5,929.23. 109.59 |3e9.00] o |.6
80 OAE 80,000 | 80,000 | 8,929,25- 109.38 |M9.00) s |.¢
60 YRE 80,000 ] 80,000 | 8,929.15- {09.58 |3¢0.00] & | .65
60 URe 20,000 ] 80,000 | 8.929.25. 109.98 [3s9.00] » | .&
60 VREF 40,000 | 80,000 | §,929.15 109.58 | 369.00, * | .43
Y YREY 80,000 | 80,000 { 8,929.2% 109.58 [369.00) « | .63
MILEAGE CHARGES ARE -7_5,4“ AS 34_.9.9
AUTHORERD MEMBER TDR VEAR |: .0
VEHICLES HOWN ON Tl YEAR 1@ .04}
SCHLOWLEA 1 YEAR N1 .08l
; YZAR &2 - .08
IDEALEASE - EL PASD, 7X YEAR 5: .o
e e . ———be I | NN SUUURUSURSRU ISR VS SN

880~1

£l/82 4
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PHONE NO. ¢ 1 B39 638 @398 Feh.

1 STELE CROWTHER

FROM

IDEALEASE

SCHEDWLE “A

idesissse Services, inc.

Hwnthbrlhzbnnnﬂhbrlbhhzzmrhhbnw(ubbuwzmunzp 11 60010

REEMENT

PAGE J of _J

——

MASTEREASE DAYED JUHP 28, 1981

wa CUMO™MOT _ THT DEDICATED SCRVICES. IWC.

.- — e

YEHIOL DATK OF rmumm
NO. DELVERY | 1 =
{monthe)

W ol

o

&0
60
40
0
&0
#0
&0
o0
1]
0
60
60
60
60
0
40
60
60
L)
1]
40
60
&0
%0
60

VEHICLE DESONMTION

VEAR
"

1

_M_

AUTHORZED MEMBER TOR
VEHICLEE SHOWN D3 THI

SCHIDULE A

IDEALEASE - LL PABD, TX

WIRE | MODEL & TYPE

L)

—_ e

BENAL NUMBER
» . =,

|y s

VREF
UREF
UREF
UREF
UVREP
uney,
WRRY
oazy
UREF]
UREF;
UREr
URKF,
URBF
UREP
umER
URErF
UREN
URE

une

e

URE

URe

UREF
URE
(1.1 4

YEAR 1:
YEAR 2:
YEAR 1:
YEAR &4
YEAR 5@

- % =

J_ LEACE CHARGES ANg

< ocoo

()

|8,929.75

6,929.2%
5,929.2%
Q- -‘ .Nu
8,929.28.
8,929.25
5,929.25
0,919.25
B,919.2%
8,919.15
8,929.24
0.929.23%
8,929.25
ﬂt‘"ﬁ- NV.
$.929.2%
8,929.25
8,929.2%
8,519.25
0,925,725
0,929.35.
5,923.25.
8,5929.2%
8,929.25

8,919.25

LOWS

8,929.23

LNIT N (] STV

_oen | g

109.58 §69.00
109.38 | 349.00
109,38 | 349.00
109.358 |369.00
109.58 | 349.00
109.38 [ 349.00
109.58 369,00
109.30 ) 349.00
109,38 | 369.00
109.38 | J8%.00
109.58 | 749.00
109.38 | 09,00
109.358 | 189.00
109.38 {J49.00
109.58 | 369.00
109,58 | 369.00
108,38 | )49.00
109.38 | )$%.00
109.50 | 14%.00
109.58 | 349.00
109.38 |359.00
09.58 | )9.00
109.58 ) 369.00
109.58 | 369.00
109.58 | 349.00
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PHONE NO.

STEVE (ROUTHER

FROM L

.- SONMEDRLE WO Y4-)t “-4lul -t
7t e 1
SCHEDULE
JUBE 28, 199
IDEALEASE MASTERISASE DAYED i
idssleade Barvices, inc. wd Customar T 1 VICES, INC,
010
VT
VEHICLE DESORM a.-ﬂ"“"-os Laase
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[to be determined by mutuai sgreement of the pasties on or before May 30, 1999)

Key Performance Indicators

[to be datermined by mutual agreement of the parties on or befure May 30, 1999]
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*i8 RiMahERATION
BUDGETS AN ] N

I. w - Attached as Schedule E is the agreed-upon budget
{the “Igitia]l Approved Budget”) for the provision of Transportation Services from tha
Comunencernent Date through Decernber 31, 1999, Furr's represents and warrants that to the best
of its knowledge, information, and belief all infonnation provided to Countrywide in connection
with the &rcpm-uion of the Initial Approved Budget is complete and sccurate in sll material
respects, that such Approved Budget sdequately reflect the information provided to Countrywide
as well as any assumptions specified by Furr's to be wsed as a basis for prepanng the and
Approved Budger.

2. Elex Budget - The Apptoved Budget will be retroactively adjusted ¢ach month,
resulting in montbly and annual “Flex Budgets.” as defined in Schedule A. The intent of the
parties is thar the Approved Budget shall only be adjusted for factors that are not within
Countrywide's control.

3. Review of Perfarmancg - Within 10 days following the end of egch Fiscal
Accounting Period Counaywide shall provide to Furt's a report containiog & comparison of
variances arnoug (i) actual Costs dnd Management Fees, {ii) budgeted Costs and Marnugement Fees
and (iii) Flex Budget Costs and Magagement Fees for the just completed Fiscal Accounting Penod.
Within seven days after the receipt of such detailed report. representatives of the parties shall meset
o review the report.

4. Preparntion of Subsequant Budpets - Commencing in 1999, the paries will
meet annuaily, beginning 90 days ptiof to the end of the Contract Year. to negotiate subsequent
Approved Budgets. If a dispute arises ia such budget process, the mater will resolved pursvant to
Section 11.2. Until a subsequent Approved Budge: has been agreed, the most recent Approved
Budget will continue in force, snd Funr's will make payments o Countrywide pursuant 1o
Paragraph 9 below at an annual rate equal in amount to the greater of the previous Contract Year's
() Approved Budget. or (y) aggregate actual Costs, as adjusted pursuant to Paragraph 8(c) bejow.

5. Muynthly Chauges to Information - Prior tno sach Fiscal Accounting Pened
Furr's shall advise Countrywide of any anticipated changes to informabion or assurnptions used as
the hasis far prepararion of the Approvad Budget.

5. Chappe in Confregt Year - If at any time Qunng the term of this Agreetnent the
definition of Contract Year is changed. the following provisions will apply:

(a) if such cbange resujts in an extension to the then-current Contract Year. the
Approved Budget sall be extended accordingly: and

(b} If such change results in an wbridgwcut of the then-current Contract Year. Fuir's
and Countrywide wiil negotiate an amcnded Approved Budget (consistent with the existing
Approved Budget) in accordance with this Schedule D for the shortened Contract Year.

7. Rater for Serviga

(a)  In addition to any other amounts payabls hercunder. as consideration for
erforming the obligations under this Agreement, Countrywide shail receive from Furr's payment
or this Contract Year and for each Contract Year thereafter of an amount cqual to the total of (1) the

Base Management Fee (calculated in Schedule F) for that Contract Yeur plus (i) all Costs for that
Contract Year and (iii} except for the 1999 Contract Year, an annual amount of $60.000 (the
“Overhead Contribution™) representing the agreed contribution by Furr's to Countrywide's
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ovethead costs which are not separately identifiable with respect to Countrywide’'s operating
overhiead.

(b In addition o the Base Magagsment Fee. Countrywide shall afso receive from
Purt's the Incentive Management Fee, @3 determined in Schedule F.

{c) The Overbead Contribution ahall be adjusted =ach Contract Year by a percentage
equal ta that petcentage by which the non-seasonally adjusted U.S. City Averape Food at Hore
Consumer Price Index for All Urbag Consutners (1982 - 1984 = 100), a5 available on the first day
of the new Contract Year from the Bureau of Labor Statistics of the Unuted States Department of
Labor. or any successor index ("CPI™), varies from the sama on such day of the prior year,

8. Invoicing gnd Pgyment - Countrywide shall invoice Furr's no later than ten
days prier to the commencement of each Fiscal Accounting Period for that period”s total Costs sct

forth in the Approved Budget, Overhead Contribution and Base Managernent Fec. Furr's shall pay
the invoiced amount by no later than 4:00 p.m. on the 15th day of such Fiscal Accounting Penod
by direct transfer of funds to Countrywide's bankers as directed by Cmidc. If such day js

:‘.l:t a business day. payment shall be made on the first business day i ataly preceding such
Y.
9 { ? - Any differences between the Costs, Overhead

Contribution and Management Feea set forth in the Approved Budget. invotced pursuant to
paragraph 9 of this Schedule. and sctual Costs igcurred. Ovethead Contribution and Management
Fees for any Fiscal Accounting Period, rogether with any Incentive Management Fee pursuant 1o
Schedule F, shall be sertled by the parties by check, bank draft or direct trapsfer of funds to the
receiving party s bankers. oo later than 10 days following the date of delivery of the report referred
fo in paragraph 3 of this Schedule. Notwithstanding any failure to timely setile any variaaces. the
fall amount of invoiced Management Fees and all Costs shall be paid to Countrywide without off-
set or reduction of any kind.
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Countrywide Logistics, Inc.
Transportation Budget Assumptions

Cotigtry~ide Logistcs Inc. will moume responsibitiy for ©¢ rtmepersion an April 25, 1999,
Subscguently an Tane 14. 1999. Option B will be fAudly impletrentsd.  See rttached imaplemencation
achedinle.

All casr susocisted with back besls snd Jeigh haale ss well a5 a2y subcaguens sscociamd
revemey Save boca exchwded Bom the budget,

The couit of ety excemm equipizent hag been saciuded 45 & scparre o, i the nxdget It iz senmed
that & meximwm of $450 000 of excms oguiprrasst casre will be capimiond and apcriized over 56
months from Apeil 29, 1999. The budget will ncod soerexisyen 10 reflect e sctual copitalintion,
1t b sommed thug sWert up coun of wp 19 578 000 will be copirnliped sad srxtived sver the same
perind also, and this iy incinded s separutr i S Deorled information on scnial expodizeve
wili a providai = peeded. The cors of Ty hardwars, softwre, office aquipment, and Aimitue
1ad the ioxaflation of e seene are fox incladed in the Bsdget,

Ay oot ssecisted with & mesrial change in the quarsity of steres. the locxtion of sores.
roercheadise volumes jhippad, defivery fequrncies, ar delvery wimies Aave bern exchuded
froun the edge.

Any cxmneng coss amos lued wity special daliveries, cxirs sotupe, e, arw nof budgeted and
wif] be greated of couts ontde of Camety'oids s restagable control and will be paid for salde of
the budget,

Inwuntory 910l ba scyencent ar the Ricwps lavel to ionare menate [nfarmation is avallahle for
wilicient rowing

All cocte steacintnd with oytside cifriers portaning B tack hsuls inchalitng radl cariers inve b
boen budgeted.

Labar cscts are based ypom aoreparabie wage atxd beosfit packapes s thone corvently provided by
USF Loglstics,

The cotts manciared with 2 tnaterial change i the brel of the wodkdieres have pot been inchuded
for badgetary parpese.

Puel cosey have besn eettnsted a2 & cost of niasty G e per gallon, Asy varissce from sctual
cogty w01 b separswely idemtified sl billed ou 3 movthly baais,

The budget dows 3ot provids R any signiScant finanels] penaldes for the tansitiog from USF
Logirtics 39 Couttrywicls Logiics, Inc.
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§CHEDULE £
MANAGEMENT FEES

i. The “Base Mansgement Fee” will be $240.000 per year cotnmencing January 1.
2000. as adjusted pursuant to psragzaphs 2 and 3 below. No Base Management Fee shall be paid
in respect of the period prior to January 1, 2000.

2. Countrywide shall receive an “Incentive Management Fee” of up to $50.000 per
Contract Year, reflecting an incentive for compllance by Countrywide with the annual Approved
Budget and the Service Specifications, agd the achicvement of Key Performance Indicators. For
each of the Key Performnance Indicators Countrywide meets in each Quarter, Countrywide shall
receive the following percentage of the maximum Incentive Minagement Fee for such period:

Key Porfonnance Indicator Percoatage
[to be detarmined by mumal agreement of the parties on of before May 30. 1999}

3 In addition. the Management Fecs shall be further adjusted by a percentage equal to
that percentage by which the non-scagonaily adjusted U.8. City Average Food at Home Consumer
Price Index for AJl Urban Consumets (1982 - 1984 = 100). as available on the first day of the new
Coutract Year from the Bureay of Labor Statistics of the United States Department of Labor, or any
succesgor index (“CPI™), varies from the same on such day of the prior year.
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SCHEDULE G
LIMITATIONS QN LIABILITY

A. Limitations on Countrywide’s Liability

(a) any significant operational or ergamizational change of Countrywide, change
in personnel or other resources of Counaywide, of change in working methods of Countrywide,
which takes place at the direction of Fatr's:

™) the unrcasonable withhiolding or delay by Purr's in granting authority
(following a wntten request by Counttywide) to incur any ex;enditurc ar entar into any lease or
othet agreement ot obligation of a kind referred to in Section 8.2:

(c) any loss directly arising from significant breakdown in Furr's computer
system or any failure of atty Furr’s hardware or software utilized in the provision of the
Tragsportazion Services 10 be Year 2000 Compliant:

(d) any aversiocking of Products aot caused by the negligeace of Countrywide:

(e} any matenal variation in detivery schedule. volume of delivertes. gasoline
price, backhaul volume or other information from that provided by Furr's for purposes of
preparsnion of an Approved Budget or pursuant to Schedule D:

(H any error. omission. or deldy in consents. instractions. or information
provided by Furr's:

) (g) losses of or damages to Products while in the carc or control of third
parties. including, without limjtation. while in transit (and not in the care or control of
Countrywide) or while at locations aot awned ar leased by Countrywide; or

(h)  losses or injuries to Furr's employees itt the Vehijcle Maintenance Faciliry
through no fault of Countrywide,

B. Limitations on Furr’s Liability

(a) any losses, injury. or damages suffersd by any Counttywide Employee that
i3 not the fault of Fuwr’s.
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