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§
Debtor. § CHAPTER 11
MOTION TO COMPEL PAYMENT OF PACA CLAIM
OF SUPERIOR AVOCADO-TOMATO CO., INC.

TO THE HONORABLE JAMES S. STARZYNSKI, UNITED STATES BANKRUPTCY
JUDGE:

NOW COMES Superior Avocado-Tomato Co., Inc. (hereinafter "Superior”) and files
this its Motion to Compel! Payment of PACA Claim and as cause therefore, would show the
Court as follows.

1 On February 8, 2001, the Debtor filed a petition for reorganization under
Chapter 11 of the Bankruptcy Code. Pursuant to the Code, the Debtor has retained
possession of its assets and has continued the operation and management of its business.

2. Superior is a vendor of produce having dealt with the Debtor both before and
after this Chapter 11 proceeding was initiated. Superior sold substantial quantities of
PACA-covered commodities to the Debtor. Superior sold this produce to the Debtor on a

credit basis, and on February 8, 2001, Superior was owed $150,020.00 from prepetition

\X\X\ unpaid invoices.



3. Superior timely gave its notice to preserve trust benefits under the Perishable
Agricultural Commodities Act ("PACA"), 7 U.S.C. § 499e et. seq., with the United States

Department of Agriculture ("USDA"). Specifically, according to Section 499e(c)(4) of the
PACA statute,

In addition to the method of preserving the benefits of the trust
specified in paragraph (3), a[PACA] licensee may use ordinary
and usual billing or invoice statements to provide notice of the

licensee’s intent to preserve the trust. The bill or invoice
statement must include the information required by the last
sentence of paragraph (3) and contain on the face of the
statement the following: “The perishable agricultural
commodities listed on this invoice are sold subject to the
statutory trust authorized by section 5(c} of the Perishable
Agricultural Commodities Act, 1930 (7 U.S.C. § 499¢e(c)). The
seller of these commodities retains a trust claim over these
commodities, all inventories of food or other products derived
from these commodities, and any receivables or proceeds from
the sale of these commadities until full payment is received.”

No other notices are required by Section 499e(c). See, e.g., Stowe Potato Sales,

Inc. v. Terry's, Inc., 224 B.R. 329, 331-32 (W.D. Va. 1998). True and correct copies of

Claimant's invoice statements for which payment is sought are attached hereto as Exhibit
“A” and incorporated herein. As evidenced by each invoice, Claimant has fully complied
with the requirements of Section 499e to preserve its PACA trust beneficiary status.
Pursuant to Section 499e, Claimant has a valid, but unpaid PACA trust claim to property
that is in Debtor's possession.

4, In February, 2001 this Court entered an Order allowing the Debtor to deal
with PACA claimants outside of the Court. Subsequently, on April 20, 2001 and on May
2, 2001, Claimant wrote to counsel for the Debtor requesting payment of its valid PACA
claim. Despite Claimant’'s request for payment, Debtor has refused and continues to

refuse to pay Claimant's PACA claim.



























