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UNITED STATES BANKRUPTCY COURT NP TCUR N
DISTRICT OF NEW MEXICO uiuicd States daikinpicy G .

Albuimtergus New a2y o~ .
In re: ) e

FURR’'S SUPERMARKLTS, INC..
Case No. 7-01-10779-SA
Chapter 7
Debior.

MOTION TO APPROVE SETTLEMENT AGREEMENT BETWEEN THE CHAPTER 7
TRUSTEE AND THE SECURED LENDERS

Yvette G. Gonzales. the Chapter 7 Trustee of the above-captioned bankruptcy case (the
“[rustee™). moves the Court for an order approving the agreement between the Trustee and the
estate’s secured lenders Heller Financial, Inc.. as agent, and Metropolitan Life Insurance
Company (together, the “l.enders™), and in support hereot states:

. Jurisdiction And Venue. The Court has jurisdiction over this Motion

pursuant to 28 U.S.C. §§ 157 and 1334, This matter is a core procecding under 28 U.S.C. §
157(b¥2). Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.

2. Case llistory. On February 8. 2001, the Debtor filed a voluntary petition
in this Court under Chapter 11 of the Bankruptcy CCode. Before its sale of asscts to Fleming
Companies. [ne. ("Fleming ™). the Debtor operated supermarkets in New Mexico and western
Texas. On July 3. 2001, the Court entered an order approving the sale of a substantial portion of
the Debtor’s assets to Fleming. The sale to Fleming closed on August 31, 2001. On December
19. 2001. this Court entcred an order converting the chapter 11 case to a chapter 7 case.

3. The Settlement. On February 8. 2002. the Trustee and the Lenders

rcached an agreement settling all claims and issues between the estate and the Lenders. The
scttlement terms are set forth in the Qutline of Terms ot Sctilement, attached hereto as Exhibit A
(the "Settlement Terms™).

NG
S



4. Conditions Precedent. Pursuant lo the Settlement Terms, the settlement

will not binding upon the Trustee or [enders unless and until a settlement agreement is executed
by the Trustee and lenders upon mutually agreeable terms and conditions, and approved by the
Court after notice and a hearing. 1f the settlement agrecment is not approved in full, then except
as set forth in paragraph 17 of the Settlement Terms, no party would be bound. The Settlement
T'erms require that a settlement agreement be executed and made available to parties in interest
requesting copies at least three business days before a preliminary hearing on this Motion.

5. Major Settlement Terms. The Scttlement Terms are necessarily somewhat

complex. given the nature of the claims between the Trustee and the Lenders. All parties are
strongly encouraged to review the Settlement Terms in their entirety. The major points settled

under the Settlement Terms include;

a. Settlement of ail estate claims against lenders:

b. Settlement of professional fec carve-out issues:

c. Agreement regarding liquidation of the remaining estate’s tangible
assets and dividing the proceeds:

d. Agrecment regarding allocation of the Fleming preference
settlement;

e. Agreement regarding reimbursement of collection costs;

f. Agreement regarding paymen! of Trustee fees. and

g. Agreement regarding tcrmination of the pension plan and the
401k} plan.

6. The Settiement is Fair and Equitablc. The scttiement is fair and equitable,

and in the best intercsts of and beneficial to the estate and the creditors, given the uncertainty,
risks and expensc of the litigation. and the benefits to be gained by the compromise.
WHLREFORE. the Trustee requests that the Courl approve the Settlement Terms and the

settlement agreement reflecting those terms, and for all other just and proper relief.



JACOBVITZ, THUMA & WALKER
a Professional Co atign

By

Robert H. Jacobfitz

David T. Thuma

500 Marquette NW, Suite 650
Albuquerque, NM 87102
(505) 766-9272

(505) 766-9287 (fax)
Attorneys for the Trustee

This certifies that a copy of the
foregoing was served by mail on::

Mr. Ronald E. Andazola
Assistant United States Trustce
P.O. Box 608

Albuquerque, New Mexico 87103

William F. Davis

Davis & Pierce, P.C.

P.O. Box 6

Albuquerque, New Mexico 87103-0003

David S. Heller

[.atham & Watkins

233 South Wacker Drive
Sears Tower. Suite 5800
Chicago. [llinois 60606-6401

Paul M. Fish

Modrall Sperling Roeh! Harris & Sisk, P.A.
500 4™ St., N.W., #1000

Albuquerque, New Mexico 87103-2168

Ronald J. Silverman

Bingham Dana LLP

399 Park Avenue

New York. New York 10022-4689



Jennie Deden Behles

1. D. Behles & Associates, P.C.
P.O. Box 849

Albuquerque, New Mexico 87103

this 8th day of F

David T. Thuma



Qutline of Terms of Settlement

[ Delinitions. The following terms shall have the following meanings:

“Collection Costs™ means the cost of selling or taking action to collect on
a claim. including carrying costs and other amounts expended to preserve and protect the
asset or claim or liquidate an asset, any brokers® fees to the extent given wrillen consent
of the Lenders. attorney fees, accountant fecs, cxperl witness fees, and fees incurred for
litigation support on or after February 4, 2002, The following conditions shall apply to
all Collection Costs, whether incurred before or alter exccution or approval of this
settlement.  The Lenders shall be consulted in advance with regard to cxpenses for
litigation in excess of $5,000 in any case. All fees will be subject 1o Courl approval for
reasonableness and necessity. The Lenders will be fumished a monthly report showing
the status of outstanding fecs and cxpenses broken down by claim or asset. The Trustee
will consult with the [.enders regarding the amouni of outstanding lees. The Trustee will
not retain the services of counsel other than Jacobvitz. Thuma & Walker P.C. and Linda
Aikin or any accountant or expert witness other than Sage Accounting in any matter in
which the Lenders arc entitled to a portion of the recovery without the prior writien
consent of the Lenders. which consent shall not be unreasonably withheld or denied. The
i.enders give their advance consent 1o the Trustee's retention of any brokers alrcady
retained by the Trustee. On the condition that Davis & Pierce P.C. (*D&P7) charges at
hourly rates comparable to the hourly rates charged by Jacobvitz. Thuma & Walker P.C,
the Lenders give their advance consent to the Trustiee's retention of D&P to prosecute
avoidance action claims and to collect prepaid inventory deposits and accounts
receivable; except the [enders reserve their right to object 10 the Trustee's retention of
D&P for any purpese, including prosecution of avoidance action claims and collection of
prepaid invenlory deposits amd accounts receivable on the ground that D&P is not
disinterested or holds or represcnts an interest adverse to the estate. The above limitation
on the Trustce’s retention of professionals does not apply to professionals retained to
perform services in connection with the pension plan who are paid from plan assets. The
Lenders shall not have a lien against any Estate assets, or an administrative claim, on
account of the payment of Collection Costs.

“DIP™ means Furr's Supermarkets. Inc.. Debtor in Possession.

“Distribution Cenler Lease™ mcans the estate’s interest in the Jong-term
lease of the food distribution center on Railroad Drive in Il Paso, Texas.

“Estate™ means the chapter 7 estate in the Bankruptey Case.

“Final DIP Order™ means debtor in possession financing order entered by
the Court on March 14, 2001,

“Lenders” means Heller Financial. Inc., Bank ol America. N.A, Fleet
Capital Corporation. and Mctropolitan Life Insurance Company
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“Nect Amount”™ means the amount received net of Collection Costs that
mecet the conditions set forth above.

“Trustee™ means Yvette J. Gonzales. the Chapter 7 Trustec, in her capacity
as representative of the Estate.

“Wrilten consent of the Lenders™ shall include consent given by email.
Written consent shall be deemed given by any Lender who docs not object to a wrilien
question with 1) business days after a request. (A request by a Lender for further
information will start the time limit over.) Unless otherwise instructed by the Lenders.
such consent shall be from both a representative of Heller FFinancial, Inc.. as Agent, and a
representative of Mctropolitan Life Tnsurance Compuny. Consent given by counsel shall
sultice.
2. Lenders” Lien on _Avoidance Actions.  The Lenders’ licn against
avoidance action recoveries s reduced by $2 million (reflecting the settiement of the
allocation issue on the Fleming preference action and any Estate surcharge claims), The
dispute regarding the amount of the procceds of the Fleming sale related to the alleged
prefercnce action of the DIP against Fleming is resolved by such allocation of $2 million
tor that prefercnce.

3. Trustee Collection of Assets. [t is stipulated and agreed between the
Trustee on behalf of the Tstate on one hand and the |.cnders on the other hand that the
Lenders have [irst, prior and perfected liens on all assets of the Estate to sccure their pre-
petition indebtedness and the DIP Indebtedness (except for the lien on avoidance actions
which is himited to the post-Fleming closing advunces. as reduced in accordance with
paragraph 2. funds recovered by the Trustce or Estale on account of the amounts
allocated to the Trustee and Estate under this settlement: and Junds received on account
of the Carve-Outs). The Trustee will sell assets and collect claims pledged ta the Lenders.
In exchange, the Estate will receive the percentages of the net proceeds set forth in
paragraphs 0 to [4 below. The amounts allocated 1o the Trustee will be paid to the Estate
and are available to pay compensation to the chapter 7 trustee to the extent allowed by the
Bunkruptcy Courl. and will be available to the Estate gencrally if" and to the extent such
amounts exceed the Courl allowed compensation {or the chapter 7 trustee. The Lenders
will puarantee that the amount of proceeds allocable to the [state will be at least
S500.000 (which is in addition to the 3% allocated to the Trustee). The Trustee will not
scll any assct in which the Lenders are entitled to a portion of the proceeds without the
prior written consent of the Lenders. Except for avoidance actions, the Trustee will nat
settle any matter in which the Lenders are entitled to a portion of the proceeds without the
written consent of the Lenders. Until the Lenders” lien against the avoidance actions as
reduced in accordance with paragraph 2 is fully satisfied, any settlement of avoidance
actions will require the written consent of the l.enders, or approval of the Bankruptey
Court bascd on whether the settlement is fair and reasonable under the circumstances
without giving any deference to the business judgments ol cither the Trustee or Lenders.




4. Release of Lender Administrative Cliaims.  The Lenders will relcase or
waive all super priority and administrative claims except for the administrative claim for
the post-Fleming closing advances secured by all asscts, including avoidance actions. [f
the Trustee does not recover sufficient funds from avoidance actions to repay that
obligation, the Lenders shall rctain their superpriority administrative claims prior to the
administrative claims of all partics other than holders ol chapter 7 administrative clajims,
and shall be entitled to recover such shortfall from amounts allocated hereunder to the
Jistale: provided. however that: (i) that such superpriornty administrative claims shall not
limit or otherwise affect payment of Collection Costs or the funding of the Carve-Outs
under the settlement and shall not be payabie froim the 3% of procecds allacable to the
Trustee, and (ii) the Lenders shall not be entitled o seck disgorgement of any funds [rom
any third partics on account of such superpriority and administrative claims. The amount
owed on such claim at the present time is 54,297,109, but that amount will be reduced by
S2 million if this settlement is approved by the application of paragraph 2 hereof.

5. All Claims Against [.enders Scttled. Except as otherwise provided below,
the Trustee will release all Estate claims against the [Lenders. including al} claims arising
under Code §506(c) and all claims asserted in Adversary Proceeding No. 01-01096 S.
All claims that any procceds of the Fleming sale or anyv other funds previously paid to the
Lenders must be disgorged is setiled and resolved with the [enders retaining such funds,

subject only to the terms hereof.

6. Professional Carve-Outs.

(a) The “carve out” for prolessionals retained by the Debtor in
Possession and Unsecured Creditors Commiittec sct forth in Scctions 2(b) and 3 of the
Final DIP Order shall be deemcd fully funded and fully and finally resolved by this
settlement on the following tenms and conditions: (1) S1.650,000 tor allowed fees for
scrvices rendered between the February 8, 2001 and August 31, 2001 (the “Pre-Closing
Carve-Out™), (i1) the actual amount of allowed und unpaid fees arising from services
rendered after August 31, 2001, through the date ol conversion of the case to Chapter 7.
not to ¢xceed S1.5 million (the “Post-Closing Carve-Qut™), which the Trustee estimates
lo be approximately $400,000, including $150,000 (or Peter J. Solomeon Company. which
will be considered pat of the Post-Closing Carve-QOut, and in no cvent shall be over
$500.0005 provided. however, that this $500,000 cap shall not apply to professionals fces
incurred after conversion of the chapter 11 case to chapter 7 to prosecute and defend fee
applications, if and to the cxtent such fees are payable trom the Post-Closing Carve-Out
under the Final DIP Order, and (iii) the Lenders will honor and guarantee the existing
carve-out in lavor of Jacobvitz, Thuma & Walker, P.C (the “JTW Carve-Out™) to the
extent that firm has not been paid by the Estate and is not paid as an administrative claim
or by the other Carve-Cuts. The Pre-Closing Carve-Out amount will not be reduced by
any payments made to professionals prior to conversion of the chapter 11 case to chapter
7. The Lenders reserve the right to claim that compensation sought for prosecuting and
defending fec applications that seek compensation for services rendered and expenses
incurred prior to September 1, 2001 are under the Pre-Closing Carve-Out. The Pre-
Closing Carve-Out. Post-Closing Carve-Out, and JTW Carve-Out (collectively the



“Carve-Outs™) are intended to protect professionals employed by the Debtor in
Possession or the Committee against any short(all after they receive their pro rata sharc of
funds available to pay holders of administrative claims generally.  Accordingly,
professionals shall be entitled to receive their respective pro rata share ol funds available
to pay administrative claims gencrally, without regard 1o any amounts professionals
receive on account of a Carve-Out.  All claims ol professionals against the Tenders for
any carve-out under the Final DIP Order or any other Order or agreement will be fully
settled. Profcssionals will not be able to make collateral attacks against the Lenders.

(b} No payments shall be made rom any of the Carve-Outs to
protessionals for fees or expenses incurred in the course of actions taken against the
Lenders. to the extent provided in the Section 3 of the Final DIP Order. Any professional
sccking payment under any of the Carve-Outs shall obtain the consent of the Trustee and
[.enders. or approval from the Court, that the amounts sought were not incurred in such
an action or effort. Prior to any distribution to a professional of any funds under the
Carve-Outs, the Trustce shall either have prior written consent from the Lenders or a
Court Order authorizing such payment.

(c) The Carve-Outs shall be funded from the proceeds of sale of the
Distribution Center Lcase to the extent of the Lenders” share of the Net Proceeds payable
1o the Lenders. 1f by December 15, 2002 proceeds hive not been realized and paid to the
Trustee from the sale of the Distribution Center Lcase sufticient to fully fund the Carve-
Quts, then on or before December 15, 2002 the Lenders with pay the Trustee the amount
nceessary to fully fund the Carve-Outs,

(d) The Lenders shall be subrogated to the allowed administrative
claim. including the administrative expense priority thereol, of such professional to the
extent of paymenis under the Carve-Outs. However. because professionals shall be
cntitled to receive their respective pro rata share of funds available 1o pay administrative
claims generally. without regard to any amounts prolessionals receive on account of a
Carve-QOut, such subrogation rights of the Lenders will result in payment to the Lenders
only if the Carve-Out amounts that are funded cxcceed the amount of the Court approved
compensation eligible for payment from the Carve-Outs.  The Lenders have only
subordinated to the professionals, and to the extent of ussets othernwise available to satisfy
claims of the Lenders, Lenders shall receive such paviments.

7. Avoidance Actions. The Trustee will undenake to colleet from third parties the
Trustee believes received avoidable preferential transfers. including commencement of
adversary proceedings 10 avoid preferential transfers, as determined by Trustee in her
rcasonable business judgment. Funds recovered shall be disbursed as follows:

(a) Uinti] the Lenders’ lien against the aveidance actions is satisiicd.
first to Collection Costs: second, 3% of the remaining amount to the Trustee; and third,
2/3 of the balance 1o the Lenders and 1/3 of the baluncc to the Estate;

{h) After the Lenders’ lien against the aveidance actions is satisfied.



all amounts recovered will be paid to the Trustec.

8. Distribution Center Lease. Lenders may. at their option, pay all carrying
costs, including but not limited to costs for rent of the lacility, equipment rent, utilities,
taxes and security, and will pay all attorncys fees incurred by the Trustee in connection
with the Distribution Center; provided. however, that the Lenders shall pay all carrying
costs that arc allowablc as administrative claims agiinst the Estate. Such payments may
he made from lunds that the Trustee otherwise would remit to the Lenders, as directed by
the Lenders. If the Lenders choose not to pay such carrying costs. the Trustee may, at her
option. abandon the warchouse and/or reject the ground lease. Al Collection Costs shall
be paid [rom the first proceeds arising from the sale of the Distribution Center. The
Trustee will receive 3% of the Net Amount of sale proceeds, and the balunce will be paid
1o the Lenders.

9. Prepaid inventory_deposits, accounts reccivable, utility_deposits.  The
Trustec will undertake to collect from third parties the Trustee belicves owe the Trustee
for pre- or post-petition prepaid inventory deposils. accounls receivable, and utility
deposits (1I any). including commencement of adversary proccedings. all as determined
by Trustee m her reasonable business judgment. l'unds from cach amount recovered
shall be dishursed as follows: first, for Collection Costs: second, 3% of the Net Amount
recovered to the Trustee for trustec fees; and third. 10%s of the balance to the Estate and

90"y, of the balance to the Lenders.

10.  Land and Equipment and Miscellancous Asscts.  The Trustec will
undertake to sell land and equipment and miscellancous assels not otherwisc categorized
herein that is property ot the cstate, as determined by Trustee in her reasonable business
judgment. Sale procecds from each picce of property suld shall be disbursed as follows:
first. for Collection Costs; second to cover the Trustee's allomeys fees associaled with
the sale of the subject property: third, 3% of thc Net Amount to the Trustee for trustec
tees and fourth. 10% of the balance to the Estate and 90", of the balance to the Lenders.

IT.  Liquor Licenses. Trustee will undertake to sell the liquor licenses that are
property of the estate, in her reasonable business judgment. Sale proceeds from cach
licensc, including licenses under contract prior to conversion of the case from chapter 11
to chapter 7, shall be disbursed as follows:

{a) First, to pay claims of liqyuor wholesalers with respect to the
licenses sold. reserving all rights that such pavments arc madc under compulsion and
under protest, as stated in the Order Regarding Payment of Liquor Wholcsalers and
Transfers of Liquor Licenscs, filed August 31, 2001, and reserving all other rights set
forth in first paragraph numbered 4 in such order as (o any payments (o liquor
wholesalers.

{b) Second, to pay gross receipts taxes with respect to the license sold;

{c) Third. to pay amounts owed to the Taxation & Revenue



Dgpartment of the State of New Mexica C“TRD™ with resoect to the liguor licenses sald .

as part of the Fleming transaction;

(d) Fourth, to pay the Collcction Costs, including Trustee's attorneys
fees associated with the sale, the renewal of lemporary suspensions of license, if any,
and the annual rencwal of license:

{c) Fifth, 394 of the Net Amount to the Trustee: and

(H Sixth, 10% of the balance to the Estate and Y0% the balance to the
Lenders. If any payments must be made to TRD to renew a license, the Lenders will
pay such amount. and it will be treated as a Collection Cost. The Net Amount is the
amount received after deducting amounts paid (or pross reccives taxes, liquor wholesaler
claims and attorneys [ecs incurred in connection with rencwal of temporary suspensions,
renewal of licenses and the sale of the licensces.

12, Pension Plan Surplus. Any surplus remaining after with wind-down of the
pension plan shall be paid 3% to the Trustee, and the balance to the Lenders.,

13. S2 million Closing Escrow. ‘The Lender’s will receive all funds
distributed from the $2 miilion closing escrow cstahlished in connection with the closing
of the Fleming transaction. The Trustee shall have no obligation to undertake any action
at the expense of the estate in connection with the closing escrow. The Trustee will
assign all right. title and interest in and to the Closing iscrow to the Lenders and the
Court will acknowledge the standing of the Lenders to pursue the claim.

14. Claims against Liquor Wholesalers. The Lenders in their diserction may
commence or continuc 1o prosecute claims against liguor wholesalers based on liens
claimed by the lenders against liquor licenses. The Estate will receive 2.5% of any
amounts recovered, plus any attomey fees and expenses incurred by the estate in
connection with the litigation.  The estate shall have no obligation to undertake any
action at the expense of the estate in connection with such claims other than cooperation
with Lenders in such an action. The Estate will agree to be a party in such proceeding,
although the parties recognize that the bulk of the legal work in such action will be
performed by the Lenders. The Lenders will pay unv Collection Costs incurred by the
Estate in such litigation. The Trustee will cooperate in good fuith with the Lenders in the
prosccution of the claims.

15. Reimbursement of Collection Cost. I the Trustee pays any Collections
Costs to be paid out of the procceds of a sale or collection of assets, the Trustec shall be
reimbursed for such payments from such procceds. I there arc insufficient {unds from
the proceeds of a sale or collection of assets to pay the Collection Costs 1o be paid [rom
such proceeds (such as if an adversary proceeding is unsuccessful). such unpaid
Collection Costs shall be paid off the top from the next proceeds ot a sale or collection of
assets.




16.  Court Approval of Settlement. The scttlement is not binding upon the
partics unless and until a settlement agreement upon agreed terms and conditions (1)
excculed by each ol the parties, and (ii) approved by the Court afier notice and a hearing.
It the settlement is not approved in full, then except as set forth in paragraph 17 below,
no party thereto is bound thereby. The settlement agreement shall be prepared and
executed by the partics and made available to parties in interest requesting copics at least
three {3) business days before the date set for the preliminary hearing on approval of this
settlement.

17. Surcharge’Advancing of Funds. The Trustee and the Lenders will agree to
an order allowing the Trustee to take the following actions immediately:

(a) The Trustee immediately shall markel the Distribution Center
Lease. and will receive the amounts set forth in paragraph 8 above, whether or not the
scitlement agrecment is exccuted or approved:

{h) The Trusteec immediately shall market the liquor licenses, and will
receive the amounts set forth in paragraph 11 above. whether or not the seitlement
agreement is exccuted or approved; and

(c) To the extent any amounts become due and owing to the Trustee as
sct forth in this paragraph 17, such amounts shall be deemed a voluntary $500(c)
surcharge to the cxtent of the Collection Costs and the 3% for the Trustee, and shall be
paid out of any sales proceceds, whether or not the scltlement is ultimately approved.

{(d} The Lenders, at the request ot the Trustee. will allow the Trustee to
use up te $125.000 of cash collateral held by the Trustee to pay Trustee professional fees
and litigation support team fecs (such as accountants and persons supporting the
accountants), costs {such as deposition costs) and cxpert witness [ees, in connection with
the collection of prepaid deposits and accounts reccivable, and the assertion of avoidance
action claims, and also to pay Trustee professional fees incurred in connection with
secking Court approval of this scttlement. The [enders shall be repaid such advances as
part of the Collection Costs to be paid from sale proceeds and collections. This advance
will be secured by all assets of the estate, including avordance actions, if this scttlement is
not approved.

18, The settlement does not constitute an admission of any fact by cither the
Lenders or Trustee. [ a dispute arises under the scttlement, it shall be resolved by the
Bunkruptcy Court,
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