UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW MEXICO AR
In re: ’f‘“ - L it
FURR'S SUPERMARKETS, INC..
Case No. 11-01-10779-SA

Chapter 11
Debtor.

DEBTOR’S MOTION TO EMPLOY REAL ESTATE BROKER FOR KERMIT, TEXAS
PROPERTY

‘The Debtor in Possession Furrs Supermarkets, Inc. (the “Debtor™), pursuant to 11 U.S.C.
§327. requests that the Court approve its employment of Jack D. Michel, Michel Real Estate,
{“Michel”) to market the Debtor's unimproved real property in Kermit, Texas . In support of this

Motion (the “Motion™). the Debtor states:

1. On February 8. 2001 (the “Petition Date™), the Debtor commenced this
bankruptcy case by filing a voluntary petition for relic{ under Chapter 11 of the Bankruptcy
Code. Pursuant to Bankruptcy Code §§1107(a) and 1108. the Debtor has retained possession of

its assets as debtor-in-possession.

2. The Debtor is the owner of the following real property: 5.53 acres out of the S/2
of the SW/4, Section 27, Block B-3. PSL Survey, Winkier County, Texas, with a street address

of Fast Avenue and Hwy. 302, Kermit, Texas (the “Property™).

3. The Debtor wishes to employ Michel as a real estate broker to sell the Debtor’s
interest in the Property. Michel is well qualified to broker the Property. Michel has represented
in its disclosure filed pursuant to Bankruptcy Rules 2014 and 2016 (the “Michel Disclosure™)

that except for its representation of clients in matters wholly unrelated to Furr’s or this

O



TACOBVITZ. THUMA & WALKLR

A Professional Corpgration

By: /Z

. oy .
Robert H. Jadobvitz.

David T. Thuma

500 Marquette N.W._ Suite 650
Albuquerque, New Mcxico 87102
(505) 766-9272

(505) 766-9287 (fax)

Attorneys for the Debtor-in-Possession

This certifies that a copy of the foregoing was
served by first class mailed on:

United States Trustee
P.O. Box 608

Albuqucrque,)? 87103
rd
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TEXAS ASSOCIATION OF REALTORSE

COMMERCIAL REAL ESTATE LISTING AGREEMENT
EXCLUSIVE RIGHT TO SELL

USE OF THI§ FORM BY PERSCNS 'AWHO ARE NOT MEMBERS OF THE TEXAS ASSCCIA™:ON OF REALTORS®E 'S NOT AUTHORZED.
DTexas Aapocisthon of REALTORSR, Inc 1980

1. PARTIES: The parties to this agreement (thia Lisling) are Furr's Propertiey, Ing,

. {Sallar) and
32ck D. Michal {Braker).
Seller appoints Broker as Sellar's sale anc exclusive real sstste agent and grants to Broker tha exclusive right to sell the Property.

2. PROPERTY:

A. The Property is that real property situatad in Minkler . County, Texas at

i-.ia_nsng_nn_ufx._anz.._xnmt. TX 79745 {addrass) that is
legally described as follows. {Identify exhibit if described by atfachment.)

£.53 acrco out off the 9/2 of ths E/7 »f tha SW/4, Santion 27, Block P-3. ¥3L Survev.

B. Except as otherwise provided in this Listing, Broker is to market the Proparty tagether with:
(1) all bwidings, impravements, and firturas;
(2) ail rights, privileges, and appurtensnces pertaining to the Property, inciuding Seller's right, title, and interest in any
minerals, utilities, ad|acent streete. alleys, strips, §ores, and rahts-of-way:
(3) Scller'c intersct In all lsgses, rants, and security dapasits for all or part of the Property:
(4) Seller'y interest In all licenses and permits refated to the Property,
(5) Seller's intarest in all third party warranties or guarsnties, if transferable, relating to the Property or any fixtures;
{(6) Sellor¢ interast in any trada namesx, if transferabla, 1sad in connéection with the Property: and
(7) the following personal proparty:

{Describe any axcegtions, reservations, or restrictions in Pamgranh 16 nr an addendum,)
(If the Property is a condominium, attach condominium addendurn.}

3. LISTING PRICE: $aller lizto the Property for the gross amount nf $ 27, Asp nn {Listing Price)
and agrees to sell the Property for the Listing Price or any other price accoptable to Seller. Seller will pay all typical closing costs
charged to sellers of real property in Texas (seller's typical closing costs are those set forth in the commercial contract forms
publiched by the Toxac Association of REALTNRSA) axceapt

4. TEAM: Thic Listing commenceson ______ ___ Aopdl 17, 2001 ) (Commencement Data} and ends at
11:50 p.m. on __Octobex 17, 2001 {Expiration Date). If Sellar entars Into &
binding written contract to sell the Property befora the Commencement Date and that contract is In effect on the Commencement

Date, this Listing will nul commence and will be veld,

5. BROKER'S FEE:

A. Fae; When eamed and payable, Seller will pay Broker 8 fea of:

® €.000 % of the sales price.

= (2
In the svent of an exchangs or breach of thig Listing, the Listing Price will be the sales price for purposes of computing Broker's
lee.
Initialer for Idantification by Broker/Associatad®™  and SeflerBV-
(TAR-1301) 11-5-89 TAR, P.Q. Box 2248, Austin, TX T8768-2246 Page 10f6
Produced wei ZpFom ™ gy RE Farmeet, LLC 18025 Fileen Mg Roaa, Chmo 1 Towrsh p, M ohigar <3058, (800} J0-8803
Phane Pux:

EXHIBIT
A
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Commercial Lieting cereaming Rwy 302 ¢ Zast Avenue (5 53 acres)  Kermit. TY 76745
B. Earned: Broker's fee is earned when any one of the follewing occurs during the term of this Listing-

(‘1: Se ler selis, exchanges,. agraes to sell, or agrees lo exchange the Proderty to anyone at any price on any terms;

(2) Broker Inaviduaily or in cooperation with anether broker procures a buye ready. willi g, aid abde o buy the Propery at
the Listing Price cr at any other price acceptable to Seller:

)] selqer grants o: agrees to grant to another person an option to purchase the Property;

(4} Seller ransfers or agrees 10 transfer Seller's Interest (stock or shiaies) i any enily el hulds title ta the Property ‘or the
purpose of conveying the Property to another person; ar

(5) Seller breaches this Listing.

C. Eayable: Once earned. Broker's fea is payable, either during the term of this Listing or after it ends, at the earlier ot
(1) the closing and funding of any sale or exchange of the Property;
(2} 9ellers refusal to sell the Property after Broker's foe has been camed;
{(3) Seller's breach of this Listing; or
(4) @t such time as otherwige sat forth in this Listing.

Broker's fee is not payable if & sale of the Property does [ig} close or fund as a result of: (i) Sellars failure, without fault of
Seller, to deliver o title policy 10 a buyer; (ii) loss of ownership due tc foreclosure or other legal proceeding; ar (i) Sellers
faifure to restore the Property, A a raciilt of a casualty lass, to its previous condition by the closing date set forth in a contract
for the sale of the Property.

D. Qiher Fees:
(1) Lease of the Praoperty: If Broker procures a tenant to lease afl or part of the Property and Seller agrees to lease ali or part
of the Property 1o the tenant. Sellar will pay Broker at the time the lease is executed a fee of:
d % of all rents to be paid for the term of the lease.
C o

If Broker procures a tenant under this Paragraph 5D(1), the provisions of Paragraph 10 wifl be read to inciude a fandiord,
tenant, and lease of the Property.

(2) Breach by Buver Uingder Contract:

(2} f a buyer, with whorn Seller has enterad into a contract for the sale of tha Property during the term of this Listing.
breaches such contract and Seller receives eamest money or 8 portion thereol as Iyuidaled dwnages, Jellar will
pay Broker the lesaer of one-half of such amount or the amount of Broker's fee stated in Paragraph 5A. Any amount
paid under this Pemagraph 5D(2)(a) I& In additien to any amount thet Broker may be entiled to receive for
subsequently selling the Froperty,

{b) If Seller collects the sales price andior damages by suit, compromise, settlement or otherwise from » buyer who
breached a cortrect for the sale of the Proporty cntered into during the term of this Listing, Seller will pay Rrmker,
after deducting attomey's fees and other expenses of collgction, an amount equal to the lesser of one-half of the
amount collected after deductions or the amount of the Broker's fee siated in Paragraph 5A, Any smount paid under
this Paragraph 3D(2)(b) ia in addition to any amount that Broker may be entitlad 1o receive for suharauantly relling
the Property.

(3} Tranzacdi L

E. Pratection Period:
(1) "Protection period" means that time starting the day after this Listing ends and continuing for __30  days.

{2) ' Seller agrees to sell or lease all or part of the Praparty duning the protection period to any person whose attention has
bean ecallad 1o the Property during the tima this Listing Is In effect, Seller will pay Broker, upon the closing ¢f the sale or
upon axscution of the lease, the amount that Rrokar would have basn entitled to receivs if this Listing were st jn sflect.
if Broker, not later then 10 days after this Listing ends, sends Sefler written notice speciying the names of the persons
whose atiention has been called to the Property durlng the term of this Listing.

(3) "Parscn” is broadly construed to include any Individual or antity i any capacity. "Sell” Is broadly cunstiued 1o include any
transfer of any interest in the Propsrty whather by agreement or option,

(4) This Paragraph 5E survives termination ot this agreemsnt. This Paragraph 3€ will nut upply il Seller agrees to aell or
lease the Property during the protaction period and the Property is exclusively listed with another Texas licensed real
estate broker at the time the sale or lease is negotiated and Seller is obligated to pay tha other broker a fee for the sale

or lease.

Initiatad for idmnfification by Broker/Assaciate J¥VA and Seller P _
(TAR-1307) 11-5-89 TAR, P.O. Box 2246, Austin. TX 78758-2248 Page 2 016

Produted «Ah 2ioFarn™ by RE Formsiel LLC 18025 Fiteen Ml Road, Ci-ton Tewmah p, Vichigan 48036 (§20; 2m3.0805
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Commercial Listing concerning Hwy su< L kast Avenum {5 53 acrea) , Fezmit, TR 79745
F  County: Al amounts payable to Broker are to be paid in cash in Winkler County, ~exas.

G. Escrow Authorization: Selfer auihorizes, and Broker may so instruct, any escrow or closing agent autkorized lo dlose a

transaction for the purchase or acquisition of the Property to collect ard disburse to Broker all amounts payable to Broker
under this Listing.

NOTICE: Under Chapter 62. Texas Property Code, Broker is entitled to claim a lien agsinst the Property to secure payment of an
eamed cormmission.

RESERVED. (Reserved for the purpase 0f maintaining consistent paragraph numbers in different listing forms. )
ACCESS TO THE PROPERTY:

A, To facllitate the showing and zale of the Praperty, Selter instructs Broker and Broker's asaociates to:
(1} wcuess (e Property at reasonabiz times; and
(2) authoriza other brokers, inspectors, appraisers, engineers, and repair persons to enter the Property at reasonable times.

B. Autherizing access to the Property means giving parmission to another person to enter the Property. disclosing any security
codes necessary to enter the Property lo such peracn, and lending a key to the Property to such parson,

8. REQUIRED DISCLOSURES:

A. Property Cangdifion: Seller and Broker must disclose any known malenal defact in the Property to a prospective buyer.
{Check (1) or {2) oniy.)

2 {1} Seller is not aware of any material defacts 1o the Properly except as stated in the attachad Property Condition Statermant.
Selter authorizes Broker to fumish prospective buysrs and other brokers with @ copy of the Property Conditian Statement.

O (2) Exceptas listed below, Seller is not awars of.

{a) any material defect on the Propery or any conditton that mater.ally and detrimentally affects the Property;

{b) any condition on the Proparty that viclates any law or ardinance,

{¢) whethar any part of the Property lles in a flood hazard area;

(d) any envirenmental hazards ¢r conditiona that affect the Property,

{c) whether the Property is or has mvar harn urad for the storage or disposal of hazardous materlals or toxic waste, a
dump site or landfill, ar any underground storage tanks or containers;

() whether radon, asbestos insulation or fireproofing, urea-formaldehyde foam insulation, lead-based paint, or other
peliutants or contaminants of any naturm naw aAxis! ar have ever axisted on the Property:

(g} whether wetlands as defined by federal or state law or regulation are on the Property; and

(h) whether threatened or endangered species or their habitat are on the Property.

{List any exceplions to (#)-(h) in Paragraph 18 or an addendum,)

B. Agguragy of Reguired Disclosures: Seller rapresents that Seller has disciosed all known material defects and material facts
affacting the Property.
C. Indemnity: Seller will pro . Indempj Broker, Brokers associates, and any other broker

r_relwvant informalion gr i tion to Bro ociatex, any other brokerg or

their associatas or grospactive buyars

9. COOPERATION WITH OTHER BROKERS: Broker will allow cther brokers to show the Property to prospective buyers and if
another broker, who represents a buyer, procures an acceptabie offer, Broker will pay the other broker pant of Broker's fee
described in Paragraph 5A, Broker will determins the terms and conditions of offers Lo compensate othar brokers,

10. AGENCY RELATIONSHIPS:

A. Seller acknowladges reocipt of the attached exhibit entitlied "Information Ahaut Brakerage Services™ which is incorporated
in this Listing for all purposes,

R. Broker will exciusively reprasent Seller in nagotiations for the aale of the Property unless Sellar authovizes Broker, as set forth
balow, fo act A3 an Intermediary in the evant Broker also reprasents a buyer wha offera to purchase the Hroperty. (Check (1)

or {2) only.)

LI (1) Intermediary Kelatlonsnip AUTQrized: Seller wulliwises Broker to show the Property to prospectivo buycrc Broker hac
agread to represent, If Broker represents a buyer who offers to buy the Proparty, Seller authorizes Broker to act as an
intermediary between the buyer and Seller, to presant any offer such buysr may wish to makea, and to assist both Seiler

Initialed for idmntification by BrokerlMsoclatlA& and Seller p& —
{TAR-1301) 11-5-p9 TAR, P.O. Box 2246, Austin. TX 78768-2248 Page 3 of &
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Commercal Listing concerning Hwy 302 § Enst Avepus (5,53 sores), Kermit, TE 709745

ard Duyer In negctiations for the sale of the Propery. Broker's compensation will be paid by Seller a5 provided n

Paragraph 5, If Broker acts as an intermediary between Seller and a buyer, Broker:

{a} may not disclose to the buyer that Seller will accept a price less than the asking price {Listing Price} unless
otherwise instructed in a separate writing by Seller;

(b} may not disclose to Seller that the buyer will pay a price greater than the price submitted In a written offer to
Seller unless ctherwlse nstructed In a separate writing by the buyer;

{c) may not disclose any confidential information or any information Seller or the buyer specifically instructs
Broker in writing not to disclose unleas otherwise instructed In a sgparate writing by the respeclive pany or
required to disclose the information by the Real Estate License Act or a court order or if the information
materially relates to the condition of the Property;

(d) shall treat all partles to the transaction honestly; and

{e] shall comply with the Raal Extate License Act.

It Broker acts as an intermediary, Broker may appoint @ livenved assuciate(s) of Broker to communicate with, carry out
instructions of, and provide opinions and advice during negotiations to Seller and appoint another licensed associate(s)
for the same purposes to a buyer.

(2) Intermedi lationghip not Authorized: Broker will exclusively represent Seller and may not act as an intermediary
between Sellar and a buyer. Seiter understands: (Check (a) or (b} oniy.}

K (a) Broker axciusively reprasents sellers arnd daes not represent buyers,
(0 (b} Broker represents both buyers and sellars, but Broker will not show the Property to any buyer Broker represents.

Quring the term of this Listing or after its termination, Broker may not knowingly disclose informaton obtained in confidence
from Seller, except as authorized by Seller or required by law. Broker may not disclose to Seller any informetion obtained in
confidence regarding any other person Broker represents or may have rapresented. except as raquired by law,

11. BROKER'S AUTHORITY:

A

C.
0.

Broker will make reasanzbls efforts and act diligently to sell the Property.

In addition to othar authority granted by thir | irting, Sailar autharizes Broker and Broker's associgtes {0

(1} advertisa the Praperty by means and methods &s Broker detarmings:;

{2) place information about the Property into computerized llsling services and on the Internet as Broker determines,

(3) ploce a "For Sale” sign or eimilar marketing sign on the Proparty:

(4) remove from the Properly all other signs offering the Property for sale or leage;

{5) furnish comparative marketing and sales information about cther properties to prospective buyers;

(6) disacminats Information about the Proparty to other bmkmrs and thair associates.

(7) obtaln infarmation from any holder of any nots ascured by alien on the Property,

{(8) upon a final and closaed sale of the Property, disclose the sales price and terms of sale to other brokers, appraisers, other
real actaie professionals. and any listing cervieas intn whish information about the Property was placed: and

{9) accept eamest maney and deposit the eamest monay in trust in accordance with the ferms of a contrect for the sale of

the Rroperty.
Broker is not sutharizad to executs any document in the nama of or on behalf of Seller with respect ta the Property.

Any information submitted 1o & listing sarvice becomas the property of ihe listing service for all purposes.

12. SELLER'S REPRESENTATIONS: Excapt as provided in Paragraph 16, Seller represents that:

mmo oW >

Seller has fee simplc titic to and peacoable potsession of the Propery and all its improvernents and fxtures thereon, unless
rented. and the legal capacity to convay the Property,

Saller is not now & party to a listing agreement with anather broker for the sale, sxchange, or lease of the Property:

NG person or entity hea any right to purchaes, lease. or acquire the Property by vidus of an aption, right of first refugal. or
other agreement;

no delinquencies or defaults exist under any deed of trust, morigage, or other encumbranca on the Property:

the Properly is not aubject to the juricdiction of any court; and

all information relating to the Prapery provided to Broker by Seller is frue and corract.

13. SELLER'S ADDITIONAL PROMISES: Scllor agraec to:

A. cooperate fully in good faith with Broker to facllitsts the showing and marketing of the Property;
B. refer all prospective buyers 10 Broker and not negotiate with any prospeclive puyer directly: . )
C. not antar into a listing agreement for the sals cr axchange of the Froperty with ancther braxer 1o become cffeclive duing the
term af this Listing;
" . - pv
Initigled for |dentification hy Rrokar/Assaciate 4 and Seller + ——
(TAR-1301) 11-5-99 TAR, P.O. Box 2248, Austin. TX 78768-2246 Page 4 of &
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14,

15.

16.

17,

18.

19,

D not entarints A listing agreement for the lease of all or part of the Property with ancther broker to becore effactive dunng the
terrn of thix Listing without Broker's written permission:;

E. provide Broker with copies of a current rent rall, all Ieases including any amendments, a:chitectursl plans anc drawings. and a
rurrent oparating statement, if any. pertaining to the Property; and

F. advise Broker of any tenants moving in or out of the Property.

LIMITATION OF LIABIUTY:

A. If the Property is or becomes vacant during the term of this Listing. Se'ler must notity Sefler's casualty insurance company
and request & "Vacancy Clausa® ta cover the Propery. Broker s not respansible for the security of the Property nor for
inspecting the Property on any periadic basis.

B. r 1% not resnansibia or ligble rsonal injury to ary person or_fqr 1oss or damage (o any person's real

I person erty resulling from:
(1) other brokers inspectors, appraisers. enginears, gnd repalr persens who are authorized to accass the Property:
(2) yandgliem:
(3) ibeft
(4) freezing water pipes:
(5) adsngeroyp conditian nn tha Prparhy-
(8) 1he Propeny's non-campliance with any |aw or grdinancs;
(7) acts of third pariey: or

{8) I orpiggion nat palcad hy Brol

IRS: The Intemal Revenue Service (IRS) requires a closing agent to report the sales price, Seller's tax identification number, and
ather information to the IRS. Selier will provide 1o any closing agant surh information &t the tme of closing. IRS raguires a buyer
of real property to withnold a percentage of the sales price from Seller if Seller is a foreign person. A foreign person includes
nonresident aliens, foreign corporations, foreign partnershlps, foreign trusts, or foreign astates, In most sales. Seller will be
requirsd to deliver an affidavit that Saller is nnt a fornign paryon. Seller certifies that Seller Dis  [Jia not a foreign person.

SPECIAL PROVISIONS:

DEFAULT: If Seller breaches thia Listing, Seller Is in defautt and will be liable to Broker for the amount of Broker's fee specifled In
Pwiagraph OA, Tha Listing Mrice will be the sales price for the purpose of calonlating Brokers fae if Setler breaches this Listing
and does not sell the Property. If Brokar breaches this Listing, Broker ig in default and Sallar may exercise any remedy at law,

MEDIATION: The pertics agreo to nagotiata in good falth in an affart tn resalva any dispute that may arise related ta this Listing or
any transaction related to or contempleted by thia Listing. If the dispute cannot be resolved by negotiation, the parties will submit
the dispute to mediation before rasorting to arbltration or litigation and will equally chars the costs of a mutually acceptable
mediator.

ATTORNEY'S FEES: If Seller or Broker is a prevailing party in sny iegal proceeding brought as a result of a dispute under ltpis
Listing or any transectlon related to or contamplated by this Listing. such party will ha antliled to recovar from the non-pravailing
party all oosts of sueh proceeding and reasonabls attormey's fees.

initialed for |dentification by Broker!Assaciate4Dq_ and Seller Y, ____

(TAR-1301) 11-5-99 TAR, P.O. Box 2248, Austin, TX 78768-2248 Page 3 of &
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20. NOTICES: All nctices between the parties under this Listing must be i writng and are effective when hand-del;vered, mailed. or
sent by electranic tranemission to:

Broxerat 107 E. winkler Sellerat P.9. Box 10267
Rermit, TX 76745 Albugquergua, WM R7184
Phore 915-506-6£681 Phone 505-269-6170

Fax 415-586-65684 Fax

E-mail duffmichalfvahan ~rm E-mail

21. AGREEMENT OF PARTIES:
A. Addenga: Addenda and other documents which are part of this Listing are Information About Brokerage Services and:

(1) Proparty Naseription Fxhibit Identified in Paragraph 2;
{2) Condominium Addendum;

{3) Commercial Property Condition Statement:

{4) Other:

ol

Entirg Agresmaent: This Ligting containe tha antira agraemant batwasn the parties and may nol be changed except by written
agreemant.

o]

Areignability- Thiz Listing may not be assigned by either party without the written approval of the other party.

D. Binding Effect: This Listing is binding upon the parties, their heirs, administrators, exwcutors, sucesssors, and permitted
aseigng.

E. Joint and Severa|: Al Seilers mxecuting this Listing are jointly and severally liable for the performance of all its terms,

F. Governing Law: The laws of the State of Texas govern the interpretation. validity, performance, and enforcament of this
Listing.

G. Severpbility: If any clause in this Listing Is found to be invalid or unenforceable by a court of law, the remainder of this Listing
will not be affected and all other provisions of thia Listing will remain valid and enforceable.

22. ADDITIONAL NOTICES:

A. Broker's fess and the charing of feec betweon brokers are nat fixed, coantrallad, reeommended, suggested, or
maintained by the Association of REALTORS® or any listing service. Brokerage fees are ast by individual firms and
may be negotiable.

B. Broker is obligated under law to show and make the Property available to all persons without regard to racs, color,
religlon, national origin, sex, disabllity, or familial status. Local erdinances may provide for additional protected
clageoa (0.g., aroad, etatus ax a student, marital status. sexual nrientation, ar age).

C. Unlesa expressly agreed otherwise, Broker will submit all offers raceived by Braker far the saie of the Praperty,
Including any back.up offers Broker recsives after Sellar has entered Into a binding contract to sell the Property.
However, Broker Is not obligated to continue to market the Property after Seller hae entered into a binding contract
to sell the Property, unless specifically requested by Seller In writing.

D. If the Property containa any residential dwelling bullt before 1378, federal law requires that beforo a buyer is
obligated to purchase the Praperty, the Seller will: (1) provide the buyer with a lead hazard informatlon pamphlat (a3
prescribed by EPA); and (2) diecloss the prazence of any known lead.based paint or lead-based paint hazareds.

E. Broker cannot give legal advice. This is Intanded to be a lagally binding agreement. READ IT CAREFULLY. If you do
not understand the cffoct of this Listing, concult your xttorney BEFORE signing.

JACK D, rﬂ.c‘hsl 9;;9124 = L
Broker's Printed Name Lizante No. Seller's Signat ura Date
. 3!‘“—\5 ™
8y: 04/17/2001 S%VP
or Ansoc ate's Signature Date Sellar's ature Date
H.'I.e-'hal Ranl l[ltlt. '? ( G)’VMW ur \\’\
{TAR- 1301) 11-5-89 TAR, P.O. Box 2246, Austin, TX 78788.2246 Page € of 6
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