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Lawr BUX
| United States Bankruptey Court
I re: Albuquerque, New Mexico

UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEW MEXICO

FURR'’S SUPERMARKETS, INC,,
Case No. 11-01-10779-SA
Chapter 11
Debtor.

DEBTOR’S MOTION TO EMPLOY MEYNERS & CO. AS ACCOUNTANTS FOR THE
DEBTOR

The Debtor Furr’s Supermarkets, Inc. (the “Debior™), pursuant to 11 U.S.C. § 327(a).
requests that the Court approve its employment of Meyners & Co. (“Meyners™) to provide
certain tax accounting and other accounting services to the Debtor. In support of this Motion

(the “Motion™), the Debtor states:

1. On February 8, 2001, the Debtor commenced this bankruptcy case by filing a
voluntary petition for relief under Chapter 11 of the Bankruptcy Code. Pursuant to Bankruptcy
Code §§1107(a) and 1108, Debtor has retained possession of its assets, as Debtor in Possession.

2. Debtor wishes to employ Meyners as accountants for the Debtor, to provide the
accounting services set forth below. Meyners is well qualified to provide the accounting services
to the Debtor in this case. Meyners has represented in its disclosure filed pursuant to Bankruptcy
Rules 2014 and 2016 (the “Meyners Disclosure™) that, except for its representation of clients in
matters wholly unrelated to the Debtor or this bankruptcy case, to Meyners’ knowledge it does
not have any interests that are materially adverse to the Debtor.

3. In general, the professional services Meyners would render to the Debtor are:

(a) Preparing federal income tax returns for the 2000, 2001, and 2002 (if

necessary) tax years;
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(b) Preparing state income tax returns for the 2000, 2001 and 2002 (if

necessary) tax years; and

(c) Providing such other accounting services as the Debtor may request and

Meyners may agree to perform.

4. A copy of Meyners’ engagement letter with the Debtor (the “Engagement Letter™)
is attached hereto as Exhibit A and incorporated herein by reference. Meyners seeks a
determination that the rates described in the Engagement Letter are reasonable and appropriate
and meet with this Court’s approval.

5. To the best of Debtor’s knowledge, information, and belief, employment of
Meyners would be in the best interest of the estate, and Meyners has no interest that is, for the
matters that are subject of Meyners' employment, adverse to the Debtor. its creditors, or any
other party in interest or their respective attorneys, other than any interests set forth in the
Meyners Disclosure.

6. The fees, costs, and gross receipts tax that Meyners would charge Debtor are set
forth in the Engagement Letter.

7. Meyners requests that the Debtor be authorized to make interim payments to
Meyners on a monthly basis upon receipt of Meyners’ billing statements and prior to the Court’s
determination of the allowability of Meyners’ compensation, under the same terms as set forth in
the Motion for Order Authorizing Payment of Interim Compensation and Reimbursement of

Expenses of Debtor's Professionals.

8. Meyners’ employment is in the best interest of the estate and should be made

effective as of the date this application is filed.



WHEREFORE Debtor requests approval of the Court to employ Meyners to provide
accounting services pursuant to 11 U.S.C. § 327(a) under the terms of the Engagement Letter and
this Motion, effective as of the date hereof, to make interim payments to Meyners prior to

allowance of compensation, as described above, and for all other just and proper relief.

JACOBVITZ, '[]'TU/NQ & WALKER
A Professional Corporétio

By:

Robert H. Jacobvitz
David T. Thuma
500 Marquette N.W., Suite 650
Albuquerque, New Mexico 87102
(505) 766-9272
(505) 766-9287 (fax)

Attorneys for the Debtor-in-Possession

This certifies that a copy of
the foregoing document was
served by first class mailed on:

United States Trustee
P.O. Box 608

David T. Thuma
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MEYNERS + COMPANY, LLC
AGBEFMENT FOR SERVICES

Furrs Supermarkets, Inc. and § & B Beverage Co.

This agrecment is made between Furr's Supermarkets, Inc. and § & B Beverage Co,, located a1
4411 The 25 Way, Suita 100, Albuquerque, NM 87109, hereirafier called “Client,” und

M YNERS + COMPANY, LLC, a New Maxico Limited Liability Company, hercinafrer called
“CPA”

SERVICES TO BE PROYIDED

CPA, as an independent contractor, agrees to perform the services described in the atruched
Schedulefs) pursuant 1o the rerms and conditions set forth herein and in such Schedule(s). The
attuched Scheduley are liereby incorporated by reference into this Agreerment for Services as if

fully set forth herein.

COMPENSATION

Fees for services shown in e attached schedule will be based on the actual nme spent by
professional or administrative personnel at standard hourly rares, plus travel und other costs such
as postage, courier charges, and long distance charges, plus applicable gross reccipts tax on all
charges for fees and costs. Swandard hourly rates vary according to the degree of responsibility
involved and the experience level of the personnel assigned.

Invoices for these fees will be rendered each month as work progresses and are payable upon
presenation. Payment less any court mandated retainage 18 due upon Client's receipt of the
invoice. All fras are subject w0 u 1.5% per month late payment charge. In addition, work mey he
suspended if Client's aceount becornes overdue.  Client acknowiedges and ageeus that io the event
CPA stops work or withdcaws from any engagement a5 a result of Client’s failure ta pay oo &
timely basis for services rendered as required by this agreement, CPA shall not be liable for any
damages that occur as a result of its ceasing to render services.

EXHIBIT
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ADINTIONAL SERVICES

CPA. is availabie to provide, upon Client request, business and finandal planmng, appraisal
fervices, consulting, representation at tax examinations, aad other accoupnting, tax, and business
related services. This agreement will serve to covar those additional services in the absence of any
additional agreernent governing such services. However, fees for such services shull be in addition
to those described herein, but subject to the same payment conditione as berein set forth

TERMINATION

This agreement shall commence on appraval of and as set forth by the United States Bankruptsy
Court, District of New Mexiro, and will be a continuicg agresment until tarminated by either
party or until the services to be performed by GPA as described above are complets. Either parcy
may terminate this agreement at any time by notifyzng the other party in writing of such
terminadon. In the event of termination pror to completiou of the services to be pesforted by
CPA, CPA will be paud in full for all services performed prior to the date of termination within
thirty days of Clieat’s receipt of an invoice for such gervices. In the event of tarmunation by the
Client or by the CPA because of Chient’s fadlure to pay or Client’s breach of any other provizion of
this agreement prior to compleaon of services, CPA shall not be liable to Client or any other party
for any additional expenses incurred by Client in securirg completion of the services described in
dus agreemest.

RETENTION OF RECORDS AND WORKFPAPERS

It is agreed and understood that, in connectivn with the performance of the sarvices described in
this agreement, CPA shsll prepar: certain workpapers, which may include data in elsctronic
format, and that such workpupers are and shall remain the property of the CPA,

CPA will keep workpapers related to such engagemens: for four years, Upon the expiration of the
four-year pertod, Client agrees that CPA shall be free to destroy any and all workpapers. When
records are returned to the Client, it is the Client’s responsibility to retain end protect such
records for possible future use, including potential examination by any governmental or

regulatory agencies.

DISPUTE RESOLUTION AND ATTORNEYS' FEES

The prevailing party shall be entitled to an award of rcasanable attoraeys’ fees and costs incurred
in conneetion with the litigadiou or arbitration of any dispute, including all arbitraton fees. If any
party should insticute any action for declaratory relief arising out of this agreemens, the prevailing
party in such declaratory actica shall also be entitled 10 an Award of atrarmeys’ fees and cosis
incurred in such declaratory acton.
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MISCELLANEOUS PROVISIONS

This agreement shall be construed and enforced pursuant to the United State Bankruptcy Code
and laws of the State of New Mexico. This agreement and the schedules attached hereto
constitute the entire agreement of the parties with respect to the services to he provided by CPA
and payment by the Client. No provision of this agreement may be amended cxcept by a wnting
signied by both parties.

AGREED UPON as of the date ser forth above.

MEYNERS + COMPANY, LLC FURR'S SUPERMARKITS, INC.
£ & B BEVERAGE CO.
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SCHEDULE FOR CORPORATF, TAX PREPARATION SERVICES

SERVICES TO BE RENDERED:

CPA will prepare the following tax returna for Client for the years ended December 31, 2000,
2C01 and 2002:

Enticy Tax Retumns/Prowct Eotimaiad Faes 1a) (H)
2nd 5 & B Beveragz Qu. 2000 Federal Form 1120 % 65000

2000 Mew Mexico Form CJ'[-1
2000 New Mexico Biennial Profie Corporate Repors
2000 Texay Franchise Tax Keum
Preparation of 2000 mx return worknapers
2001 Federsl Farm 1120
20G1 New Mextico Form CIT-1
20C1 New Mexico Biennial Profic Corporate Rapert
2007 Texas Franchise Tax Return
Preparation of 2001 tax return workpapscs
2002 Federz! Form 1120
2062 New Mexico Form CIT-1
2002 New Mexica Hianaial Profi: Gorporate Report
2002 Texns Frunchice Tax Renamn
Preparntion of 2002 tax recwrn workpapen:

(A The above fres includes New Mexico grous receipts tax
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(B) Out-of pocket expenses plus applicable Naw Mexico gross receipry tax will be bdlzd in additden ta rhe feas

Fecs for the above services will not exceed the estimated fee of $65,000 provided that there is no
material change in ownership of Chient. Further, Client agrees thart the following will be provided
1o CPA:

1. Tax deprediation records will be provided to CPA in electronic format a3 well as in print
a3 of December 31, 2000 and September 8, 2001. Responsibdity for maintenance of
depreciation records will reside with Client for all purchases or dispusitons of depreciable
property ending on or before Seplember 8, 2001.

2. The allocation of the purchase price related to the sale of assets to Flemiring will be

provided to CPA by Clicnt.
3. GPA will have no respensibility under this contract for paintenance of Glisnt's general

ledger, subsidiary ledgers or financial statcments.

CPA is responsible for preparing only the returns listed above. All ather tax returns or filings or

exarmimnations of any pature will he 5ulu=.ct 10 BEMALSTA ATTAILTAICNLA

The fee does not indude responding to IRS inquines, and Glient understands thut the CPA 15 net
responsible for TRS disullowance of doubtful deductions or deductions unsupported by adequare
documenration, nor for resulting taxes, penalties, and interest.

e %



Client’s returns may be processed by an gutside computer service, By its signsture, Client
expressly consents to the use of an sutside computer secvice in the discredion of CPA.

CPA will not audit or verify the data vubmitted by Client, although CPA may ask Cliert to clasify
it, or furnish CI’A wath additopnal data. Client is also confiriaing that it will fumish w CPA w1l of
the informaton required for preparing the returns. All information submitted by Client to CPA
will, to the best of Client’s knowledge, be correct and compleze, and will include ofl income,
deductons, and other data necessary for the preparation of Client's income tax returns. Client is
responsible for kecping the necessary records of deductions for any business expenses and of
business und personal use of any property. CPA will furnish Client with qliestionnaires,

worksheets, or booklets. as necessary, o guide Client in gathering the required information.

GPA's work in connection with the preparation of income tax returns does nat include any
procedures designed to discover defalcations or other irregularities, should any exist, CPA wiil
render such accounting and hookkeeping assistance as it finds nwcessary for preparing the income
tax returns,

CPA will use its professional judgment in preparing returns. Whenever CPA is aware that a
possible applicable tax law is unclear cr that there are conflicting interpretations of the law by
authorities [e.g., tax agencies and courts), CPA wall explain the possible positions th:at may ke
taken on your rerurn. CPA will follow whatever position you requested by Qlien: an its return so
long as it is consistent with the codes and regulations and interpretations that have heen
promulgated. If the Internal Reveaue Service should later contest the position taken, there rcay
be an assessment of additional tax plus interest and penalties. CPA assumes no Lubility for any
such additional penaltics or assessitcnes.

By its signature below, Client is confirming to CPA that, unlees CPA i otherwise advised, the
travel, entertainment, gifts, and related expenses, if any, are supported by the necagsary records
required under Section 274 of the Internal Revenue Code. If Client has any questions as to the
type of records required, please ask CPA for advice in that regard. Congress has greatly Himited
taxpayers’ deducticns for travel and entertuinment expenses. As such, conflicting regulations and
lawy have Leen passed. At present, the minimum record keeping requirernent is that taxpayers
IaiNrain certain records relating to meals, travel expense, enterininment expense, vehicle use,
and busiriess gifts. The minimal substantiauen must inglude the armount of the expenze, the
lucadon of the travsl or entertaiament, the date and desaription of the gift, the business purpose
of the expense, and the business relationship between the taxpayer and the person being
entertained or receiving the gift. Although not reyrired, the government prefers thiar the
mformativn be kept in u diavy, or i some chronological order. There is a surong need that this
infurmation be kept current. When possible, charge cards should be used und the above
information shown cn the back of the slip maintained by Client.

The law provides for a penalty to be imposed where a taxpayer makes a substantial
understatement of his or her tax liability. For corporatons and individual taxpayers, a
substantial understatement exists when the undetstatement for the year exceeds the greater of 10
percent of the tax required to be shown on the return or $5,009 {10,000 for corporations other
than $ corporations or personal holding companies), The penalty 1s 20 percent of the
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underpayment. Taxpayers gther than “tax shelters™ may seek ta avoid all or part of the penaley
by showing (1) thiat they acted in good faith and there was reazonable cause for the
underdtatement, (2) that the understatement was bosed on substandal authority, ot (3} that the
relevane facts affecting the item’s tax weatment were adequately disclosed on the return. A
taxpaver 15 considersd a “tax shelter” if (ts principal purpose is to avoid Federal Tncome Tax
Beeause an Scorporaticn is an entity thae rax attribuces flow through to its shareholders, the
penalty for substantial understatemenr of tax relating to $-Corporation items may be impesed o
the sharcholder. Client agrees to advise CPA. if it wishes disclosure to be made in its returna or if
it wishes for CPA to identfy or perform further research with respect to any matenal tax issues
for the purpuse of ascertaining whether, in GPA's opinion, there is “substartial authority” for the
position proposed to be taken on such issues in Client’s returns.
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certain investments made by Client. It is important that Client be aware that CPA has nor
performed any investigation into the quality of the investment, the prospect that Client will profit
from ir, or the integrity of the people or entities that de:veioped or sold the investment to Client.

Therefore, CIPA has simply assumed tha.t the investment is precisely a3 Chcnt has presented it and

frez from uneertainty given the highlv complex tax laws that apply and the aggreasive positions
taken by the Internal Revenue Service in auditing tax returns that contain tax-advantaged
invesements. Tax-advantnged investmcenta that appear on 4 taxpayer's return create a risk of an
IRS audit that could result in disallowance of the tax advantages taken, imposition of penalties
and interest, and expenditurc of funds in defense of the audit
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