Objection Deadline: October 24, 2001 at 3:00 p.m. (N.M. time)
Hearing Date: October 29 at 11:00 a.m. (N.M. time)
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In re:
Case No. [ 1-01-10779-SA
FURR'S SUPERMARKETS. INC.. : Chapter 11
Debtor. :
_____________________________________________ X
MOTION FOR ORDER AUTHORIZING AND COMPELLING
DEBTOR TO PAY PROFESSIONAL FEES AND EXPENSES DUE AND
OWING TO PETER J. SOLOMON COMPANY PURSUANT TO
SECTIONS 328(a) AND 105(a) OF THE BANKRUPTCY CODE
Peter J. Solomon Company (“PISC”) respectfully represents:
Jurisdiction
1. This Court has jurisdiction over this matter pursuant to 28 US.C. § § 157

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 137(b)(2). Vcnue is proper

before this Court pursuant to 28 U.S.C. § § 1408 and 1409,

The Retention of PJSC

2. On February 26, 2001, Furr’s Supermarkets, Inc. (the “Debtor™) and PISC
entered into an amended and restated letter agreement (the “Letter Agreement™) pursuant
to which the Debtor retained PISC as its investment banker in connection with the
Debtor’s chapter |1 case. By order dated September 17, 2001 (the “Retention Order™).
the Court authorized the retention of PISC, pursuant to sections 327(a) and 328(a) of the
Bankruptcy Code. on the terms and conditions sct forth in the Letter Agreement. Copies
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of the Letter Agreement and Retention Order are annexed hereto as Exhibits “A™ and
“B." respectively.

3. The Debtor retained PISC as its investment banker duc to, among other
things, PJSC’s cxtensive background, knowledge and experience in the supermarket
industry. Since February 2001, PISC provided the Debtor with a broad range of financial
advisory services in connection with its chapter 11 case. including. but not limited to:

. PISC reviewed historical and projected financial and operating data to
evaluate the Debtor’s business operations. PISC’s evaluation of the
Debtor’s business included a review of internal company data and reports.
PJSC analyzed the Debtor’s same store sales, gross margins, earnings
before interest and taxes, as well as the Debtor’s debt structure, liquidity
nceds and capital requirements. PJSC also reviewed the prevailing
conditions in the grocery retail and wholesale industry and the Debtor’s
ability to compete in its marketplacc:

. PJSC conducted multiple store and warchouse due diligence to gain an
understanding of individual markets and competition:

. PJSC conducted market and industry research o evalvate the future
operating and financial performance of the Debtor;

. PIJSC reviewed strategic alternatives on behalf of the Debtor including
reorganization and potential transactions with third parties. PJSC
reviewed the opportunities and risks associated with these options with the
Debtor’s management which recommended a course of action to the
Debtor’s board of directors (the “Buoard™);

. Based upon the Board’s decision to pursue a sale of the Debtor, PJSC
developed a list of potential investors and strategic acquirers for the
Debtor. Additionally, PISC preparcd confidentiality agreements as well
as presentation materials summarizing the Debtor’s business, attributes
and prospects. PJSC also assisted the Debtor in developing a procedure to
solicit bids from potential acquirers which would generate the greatest
interest in and maximum value for the Debtor's assets. PJSC worked with
the Debtor’s counsel and management Lo establish and make available to
potential investors and acquirers a data room;

. PISC contacted and solicited interest from paotential investors and
acquirers of the Debtor. Afier a thorough process of soliciting bids and
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proposals, PJSC was instrumental in structuring and negotiating the
Fleming Transaction (defined below). PISC and the Debtor’s
management negotiated an asset purchase agreement with Fleming to
achieve a mutually acceptable structure for the sale of the Debtor’s asscts
to Fleming that would generate the maximum value for the Debtor’s
chapter 11 estate. Absent PISC's involvement in the Fleming Transaction,
the Debtor may not have been able to complete the Fleming Transaction in
the time frame required:

. Prior to the completion of the sale 1o Fleming, PISC participated with the
Debtor’s management in discussions with the secured lenders to keep
them apprised of the Debtor’s ongoing sales process and to facilitate that
the Debtor was able to continue operations as a going concern to prescrve
maximum value for ils assets:

. After Fleming and the Debtor agreed to a sale of the Debtor’s assets to
Fleming, PJSC structured and conducted a bidding process in an atlempt
1o achicve an even greater purchase price for the benefit of the Deblor’s
chapter 11 cstate. No higher or better offers were received. The Debtor,
with PJSC’s assistance, was able to sell a substantial number of its stores
to Fleming in an efficient time frame which permitied the Debtor to both
explore various alternatives and ultimately maximize the total value of the
Dcbtor’s estate for the benefit of creditors: and

. PJSC’s involvement in the Fleming Transaction cnsured that the parties
engaged in arms’-length good faith negotiations. Specifically, Tom
Dahlen, the former Chief Executive Officer of the Debtor (who resigned
shortly after the Debtor’s chapter 11 filing), was hired by Fleming to head
Fleming's retail operations. Because PISC actively negotiated and
structured the Fleming Transaction any potential conflict of interest was
alleviated and the Debtor’s estate was assured a maximum return for the
Debtor’s assets.

. In summary, PJSC performed in a highly professional manner and played

an instrumental role in maximizing the value of the Debtor’s assets for the
benefit of its creditors.
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The Fleming Transaction

4. As a result of extensive efforts by PJSC on behalf of the Debtor, the
Debtor and Fleming Companies. Inc. (“Fleming”™) entered into an asset purchase
agreement, dated June 25, 2001, that provided for the sale of substantially all of the
Debtor’s assets and the assignment of numcrous capital leases (valued at $29.780.000)
(the *Capilal Leases™) o Fleming in exchange for the payment of gross sale proceeds (the
“Fleming Salc Proceeds™) Lo the Debtor of $84,200.000 (the “Fleming Transaction™).
The Court approved the Fleming Transaction on June 30, 2001 and the closing of the
Fleming Transaction occurred on August 31, 2001. PJSC is entitled to a Transaction Fee

with respect to the Fleming Transaction.

Professional Fees Owed to 11SC

5. The Letter Agreement provides that PJSC is o receive. among other
things. the following compensation: (i) a Monthly Fee' of $150.000 (payable in advance
on the first day of each month): and (ii) a Transaction Fee cqual to one-and-one-half
percent (1.55¢) of the Aggregate Consideration” paid or payable in connection with cach

Transaction; provided, howgver, that total Transaction Fees shall not equal less than $1.5

' Capilalized terms utilized herein but not defined shall have the meanings ascribed to
them in the Letter Agreement.

* Aggregate Consideration includes, but is not limited to: (i) all cash paid or payable in
connection with a Transaction: (ii) the amount of any short-term debt and long-term
liabilities of the Debtor (including the principal amount of any indebtedness for borrowed
money and capitalized leases and the full amount of balance sheet financings) (x) repaid
or retired in connection with or in anticipation of each Transaction or (y) assumed in
connection with such Transaction: and (iii} the value of any current assets nol purchased.
minus the value of any current liabilities nol assumed.
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million. Pursuant to the Letter Agreement. PISC agreed Lo credit all Monthly Fees, other
than the first $150,000, towards any Transaction Fee or Reorganization Fee paid by the
Debtor. “Each Transaction Fee shall be several and shall be contingent upon the
consummation of the related Transaction and shall be puvable at the closing thereof . . ..
(Exhibit “A." Letter Agreement at pg. 3. 1 3(d)). The Debtor is also required to
reimburse PJSC for its reasonable out-of pocket expenses.

6. To date. PJSC has received no compensalion or reimbursement of
expenses from the Debtor. Based upon the terms of the Letter Agreement. PISC is
entitled to the following professional fees and expenses (the “Requested Fees and

Expenscs"):"

Monthly Fees: $616.071.43"
Transaction Fee: $1,994.700

Expenses: $83.699.05

Subtotal: $2.694.470.43 )
Credited Monthly Fees: (3466,071.43)

Total Amount Due: $2,228,399.05

* PISC reserves its right to supplement the Requested Fees and Expenses in connection
with the filing of its final fee application as appropriate and to seek payment of such
additional fees and expenses from the Debtor in accordance with the terms of the Letter
Agreement.

* The total outstanding Monthly Fees includes $600,000 for the period of March 2001 —
June 2001 and $16.071.43 for the period of February 26. 20001 -- February 28, 2001,
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7. The Transaction Fee is calculated as follows:”
Fleming Sale Proceeds: $84.,200.000
Capital Leases Assumed: $29.780.000)
Short-term Debi Repaid: $19.000,000
Total: ~$132.980,000
x 1.5%

Total Transaction Fee:  $1.994.700

The Debtor has Sufficient Funds to Pay
the Requested Fees and Expenscs

3. In accordance with the Court’s September 25, 2001 Order (the “Financing
Order™), the Debtor has established a reserve of $1.5 miflion (the “PJSC Reserve™) out of
the Fleming Sale Proceeds for the payment of PISC’s professional (ees and
reimbursement of its expenses without prejudice to any claim PJSC may make as to the
amount owed and to be paid. A copy of the Financing Order is annexed hereto as Exhibit
“C."

9. Alter application of the $1.5 million in the PJISC Reserve to the Requested
Fees and Expenses, PISC will be owed $728,399.05 (the “Non-Reserve Fees and
Expenses™). The Court, by order dated March 14, 2001 (the “*DIP Order™). also approved
a carveout (the “Carveout™) of the Debtor’s secured lenders™ cash collateral [or the

payment of professional fees, including the fees of PISC. of at least $3,075,000 in the

* The information for the amount of the Capital Lease Assumed and Short-Term Debt
Repaid is based upon the information provided by the Debtor’s management.
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aggregate. Thus, the Non-Reserve Fees und Expenses should be paid to PISC from the
Carveoul.

10.  Upon information and belief, to date. the Debtor has paid professional fees
of $300.000) in the aggregate to counsel for the Debtor and statutory creditors’ committee
from the Carveoutl. Accordingly, the Carveout remains available (o pay the Non-Reserve

Fees and Expenses owed to PISC.

The Court Should Authorize Payment of
the Requested Fees and Expenses

I, Notwithstanding the clear and express terms of the Letter Agreement
which requires the payment of the Transaction Fee immediately upon the closing of the
Fleming Transaction, the Debtor is precluded from disbursing any of the Fleming Sale
Proceeds without further order of the Court in accordance with the Court’s order
approving the Fleming Transaction, dated June 30. 2001 (the “Sale Order™).

12. Inaddition, the Letler Agreement expressly provides that the “Monthly
Fee[s] shall be payable in advance on the first day of cach month.”™ (Exhibit “A.” Letter
Agreement at pg. 3, 13(a)). PJSC ceased charging the Debtor a Monthly Fee as of June
30, 2001. To date, seven months have passed in which PJSC has not received any
caompensation. PJSC does not believe the Sale Order precludes the Debtor from paying

PJSC its Monthly Fees.

13.  Accordingly, pursuant to this Motion, PJSC is requesting the Court
authorize the payment of the Requested Fees and Expenses to PISC. Payment of the

Requested Fees and Expenses now is consistent with section 328(a) of the Bankruptcy
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Cade and this Court’s previous order approving the retention of PJSC. Section 105(a) of
the Bankruptcy Code provides that “[t]he court may issuc any order, process. or judgment
that is nccessary or appropriate to carry out the provisions of this title.” 11 U.S.C.

§ 105(a).

14, The Retention Order expressly provides that PISC is to be paid in
accordance with the terms of the Letter Agreement which provides that all Transaction
Fees are to be paid upon the closing of the sale transaction and all Monthly Fees are to be
paid in advance on the first of cach month. The closing of the Fleming Transaction
occurred on August 31, 2001, more than thirty (30) days from the date hercof. Further.
the filing of a final fec application by PJSC and final Court approval of the Requested
Fees and Expenses is not @ condition precedent for PISC to obtain payment of the
Requested Fees and Expenses. (Sce Minutes of September 17, 2001 Hearing (the
“Retention Hearing™) (Court directing PJSC to file a final fee application pursuant to
scction 330 of the Bankruptcy Code prior to the close of the Debtor’s chapter 11 case

“albeit the compensation may have already been paid.”™). A copy of the minutes from the

Retention Hearing is annexed hereto as Exhibit “D.”

15.  Similarly, other courts have permitted finuncial advisors retained pursuant
to section 328 of the Bankruptcy Code to receive compensation and reimbursement of
expenses in accordance with the terms of such professional’s engagement letter prior o
the filing of a final fee application. For example, the United States Bankruptcy Court for

the Southern District of New York in In re Sunbeam Corporation, Chapter 11 Case No.

01-40291 (AJG). ordered that the Debtor’s financial advisors (retained pursuant to
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section 328 of the Bankruptey Code) be paid in accordunce with their governing
cmployment agreements. subject to final approval pursuant to section 330 of the
Bankruptcy Code (the “Sunbeam Order™). A copy of the Sunbeam Order is annexed
hereto as Exhibit “E.” The same procedurc should be adopted in this case.

16.  PJSC cntered into an agreement with the Debtor in good faith that was
negotiated at great length with the Debtor and the Committee and ultimately approved by
this Court. Under the Letter Agreement, PISC was to receive: (i) the Transaction Fee
upon the closing of the Fleming Transaction; (ii) reimbursement of expenses upon the
presentation of an tnvoice to the Debtor; and (iii) Monthly Fees in advance on the [irst
day of cach month. PJSC has not heen paid at all since its retention more than seven
months ago. During that time and despite the lack of payment, PISC provided critical
scrvices to the Debtor and was integral to the consummation of the Fleming Transaction.
Indeed. the Court has previously found that “[t]he Debtor and its professionals, including
its investment advisor Peter J. Solomon Company, enguged in 4 marketing process
intended to generate the highest and best possible bid for its assets.™ (Sale Order at 91 2.)

17. The Court has expressly reserved $1.5 million ol the Fleming Sale
Proceeds for the payment of PISC’s professional fees withoul prejudice to any claim
PISC may make as to the amount owed and to be paid. PJSC should not be required to
forego payment of the Requested Fees and Expenses at this time. Indeed, the Letter
Agreement expressly provides that PISC was to receive its Transaction Fee upon the
closing of the Fleming Transaction which occurred more than thirty (30) days from the

date hercof.
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18.  The Non-Reserve Fees and Expenses arc monies owed 1o PISC in excess
of the $1.5 million held in the PISC Reserve. Payment ol the Non-Reserve Fees and
Expenses. whether from the Debtor’s cash flow (1o the extent any cxists) or from the
Carveout. is appropriate. PJSC should have received its Monthly Fees from the outset of
its retention from the Debtor’s cash flow. However, PISC wus unable to obtain such fees
until the entry of the Retention Order on September 17, 2001. Now that the Court has
approved PJSC’s retention, the Debtor should be directed to pay the Non-Rescrve Fees
and Expenses to PISC. Absent an order authorizing such payment, PISC will be unable
to obtain payment of its professional fees in accordance with the Letter Agreement and
Retention Order — a result contrary to the intent of the Retention Order.

19.  Accordingly, in accordance with the Retention Order, Financing Qrder
and DIP Order, the Court should authorize and compel the Debtor 1o pay the Requested
Fees and Expenses in full immediately upon entry of an order granting the relief sought
herein. PISC intends to file a final fee application for final approval of the Requested
Fecs and Expenses shortly hereafter,

20.  No trustee or examiner has been appointed in this chapter 11 case. Notice
of this Motion has been provided in accordance with the Sale Order and the Court’s order
Limiting Notice in Certain Matters, dated, February 15, 2001, PJSC submits that no
other or further notice need be given.

WHEREFQORE PJSC requests the Court, without prejudice to PISC's right
to seek additional compensation and reimbursement of cxpenses. o (i) authorize and

compel the Debtor to pay the Requested Fecs and Expensces immediately upon entry of an
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order granting the relief sought herein and (ii) grant PISC such other and fusther relief as

is just,

Dated: New York, New York
October 5, 2001

gla R. 1

Lori R. Fife

Brnian E. Greer

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153

(212) 310-8248
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MO BT ProePETER § SOUOKEN CONPARY nnas T PR/ FHR
PETER J. SOLOMON COMPANY 767 FOTE AVENUS
LDAaTED Nrew Youx, Nrw YORK 1mng
February 26, 2001
Furts Supermariets, Tne.

a41] The 25 W3y N.E., Sufte 100 :
Albuquaeque, NM 87109 f.

Alreaton: Mr. Seeven L. Motenven
Senior Vies Preslaent and Chief Financial omu

Ladies and Gendemen:

Tuis lemey (the “Agroement”) will confim the undenstanding and agresment
berween Purs Supermarkets, inc. (along witk soy affifiscd debrors and debtors-in-
posvession, the “Cotapaay”} and Paser ). Salomon Company Limied (“PISC™) segarding
he xope and terms ¢f the retenton of PISC as the Comipaay’s investment banker in
connection with 13 Chapeer 11 procesdings and ity seorpanization before the Unired Sours
Backnpicy Court for the Distner of New Muxivo (he "Baakrupey Coumt™. k oo
Wuwmdﬂscma&dwormwsmpmm
appioval of the Bankruptey Cowrr

Saczipl.  Scovicssiobe Renderad PISC wi msmmmu
the Company may request including, but ace limitad o, the folb

@ PJSCWMMMCmpmymmdummdfm
mmepes for ity budiness;

(3 PISC will review ana wmalya the business piaas aod fisaocis) projections
prepared by thw Cumpany including bur 2ot Hmited 10 wsting assumprions and compering
those assumptions 1o husarical Company and indusry weads; |

fc) PISCwill lssi:duCouwyndnoﬂmpmﬁ:snmﬂsh Soomulating und
Dégolisting 4 plan ofn:mwn

(@)  PISC will value the Company in oonmctm'twhh a plan of eorganizarion:

(&)  To the extnt requested by the Company. PISC will advise the Company in
coanéction with ons or more possible wamvacdons, ¢och between the Company and &
different parry {each, & “Transacdon™) or series or combinudan of Transactions, wbereby,
disectly or indlrectly, an uwpetship sorereat in the Compuay, 1n Its businss or in ull or any
particn of irs assers s Tapsfered for considerstion, mclud.tnx‘ witboul loumeion, one o

TH: RB-SOR 800  Fadt: M13-B08-183u lahﬂ:.?‘”.ﬁ.ﬂllm

Exhibixr "A"



- OCT-85-2001

12:33

AipeTi=01 04:000e  Frow-MCTIR ) SOLOUER COMPARY UMY el I K P R H

more wanssetions fvolving a saje or exchange of capital xiovk or assery with or withow 3
purchass option, 2 merger or consolidazion, » Tezkiet of eachange offer. a leverugad buy-our,
the formation of a joint veatune or parmership of 2y ocher business combiaation or dmiler
ansacnon;

@  PISC will advise the Compeny in scxucturing existing indebaaness and, to
e exient requesdad by the Company, arange néw ar addicioasl financing,

() PISC will rview and analyze any proposals the Campay roceives from
gurd pattics regadiog aoy Transcuun;

Q) PISC will asuist ox pavicipmee: in negouiaions wich the Corpany and/or any
othar pardes in tareress regardiag any Trassaction;

()  PISC will ausist in dhe plan of recrganizarion confimalion process, including
preparasion of exparr testimony nelating 1 financial marters, i€ raquived:; and

()  PISC will render such other financial advisory and investment banking
tervices a8 may be agreed wpoo by PISC and the Company in coupection Witk the
feregoing. ln madecag its services © the Compmay bereundar, PISC iy not asspming any
respoasibility for the Company s decision 0 cffect any Transaction.

In rencenng i3 servioes to the Compeay bercundsr, PISC fs pot assuming shy
saspoenibility for the Company’s decitien 1o ¢ffeet any Transaction.

Sssuun?,  JaSuoadion Provided byibeCompany.  The Compsny wil
fumish PISC whh such inforawtion s PTSC and e Company agies i appropriae o
emable PISC w render services herevndor (Al such information belng the “Information™).
The Compaay mocognizes amd confirms dat PISC () will use asd rely primaily oo the
Informazion and on informerion available from generally recognired public sources
pacforming We servicss conternplesed by this Agreeroens withour having staumad any
obligation to independenily verify tha sems, (b) does nor ss>ume responsibility for e
accuracy ot compleaness of the nformuion and mach other information, aad () will not act
1n the official capacity of an sppauser of specifle wiscts of the Company of any odier panty.
Toe Campeny confirms that the lefhemation to be firashed by the Company, whin

. delivered, will be ue and comect 1 ofl material respects, will be pespared in goad faith, and

will not coomain any marial miumsement of fact or omil o siate any madcnal fact
DECERIATY 10 MAKS The marmownt contaioed thereia ot misioading. The Company 'will
aomptly aodfy PISC if it lesrny of any matsrial inaccuracy or misstatement in, of maserial
omisiion fram, any Informagian themmafops delivered to PISC. Except ay comomplated by
the terms bereo! or a3 required by applicable luw, PISC shall kecp confidential All aon-
public Informadon and shall noy discloss such information without the Company's prios
approval 1o any il party, other than in confidence to the Company snd irs advisors and (o
such of PISC's disectons, officers, esmployees, counse] and sdvisorx (whom PISC 2halt
nstruct 10 oaaanin the confidentiatpy of such ioformance i sccordance with whis
Agreamant) as PJSC dewrminet 0 have 3 ped W know in order To sender services
hateunder.
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Secripn3. [ees, As compensstion fur the scrvices rendered hereunder, the
Compary, and its sucressors, If any. ugrees w pay PISC (via wire mancfer or otber
muatuatly acceptable means) the followving foes in cash:

(K A monthly cash advisory fas (the *Monthly Fee) squal w0 $130,000.00
per month far & minimaum of three months, The Moathly Fee shall be payable In advance
an the firh1 day of each mont, with the Momrhly Fee for partial months peo-rsred based
oa seTvicss commencing ab of the dae hereof.

" (d) A rcorganization fee (The "Rsurganization Fee™) equal ro $1.500,000.00,
based on & rearganiaation of the Compeny under Chaprer 11 of the Bankrupicy Code thar
represunts a35etS guneratng o less thag 40% of the mailing rwelve months’ revanues of
the Compehy measured as of the March 31, 200! (8 “Reorgamizalion”) which
Recrganuzazion Fee shall be paysbie on the daze of consummation of the plan of
rearganizarion.

(e) A doagclag fos (Ihe "Financing Fee') shall be negotieted berween FISC
and the Company if PISC ts requested to agrange financing for any secured or unsecured
bt 2quity or other hybeid security, subject 10 the approval of the Bankrupicy Court.

(d) A vansaction fae (the “Trantactiop Fes™) equal 10 1.50% of the Aggregae
Consideranon (as dafined below) puid of payable in connéction with each Transaction;
pmvmmmnmmcmmwhmrﬂm&ﬂlmgﬂ:mm
$1,500,000.00. Each Transaction Fee shall be several and shall be couingent upon the
consummation of the telsted Transaction and shall be payable at e closing thereof,
provided thar ocmpensacion amributable o tat purt of Aggregate Consideraion woich i
coniingenz upan vhe realization of fouge finamcial performance (6.5 An eam-our of
sismilar provision) shall de paid by the Company 10 PISC prompely upon the recaipt of
such Aggregart Consideration by the Company, i sharcholders or other pamies.
Compensation atributubic to that part of Aggegate Consideratioa which is deforred
(lncluding without limitsion any Aggregas Consideration held in escrow) shall be
wvalued s che woeal simed amount of such consideradon without applylng 3 dlseound
therero and shall be paid by the Company & (oe tme 3ch consideration is received dy
the Company. In the eveny thas the Company selly asscts or divisions 1o more than oo
Transaction, Aggregate Coniidermiian shall by calculased fou cach Transaction separxely
and shell net be cumulnive for purposes of determining the Traniacrioa Fee.

For purpases herec?, the term “Aggregmio Coavideration” sball mean the
ol smoval of all eash, securitiss, conoattual arrangements (inclading any lesse
amiagements or put or cull sgreaments) and other propertiet peld or paywble, dircctly or
indireetly in connaction with s Transcden (includiog, withous limiugion, amounts paid
10 hoiders of any warransy, stock purchase rights oc converibie securitias of the Cormpany
and w holders of Aoy options or stock appreclation sights issued by the Compeny,
whathar oF 8ol veiled), Aggregae Coasidaration shall Also include the mpount of Any
short-term dabt and long-lerm lisboliries of the Company (including the principel amount
of agy indebtedness for borrowed motey and capitalized leases and the thil amoun: of
any off-<balance shost fluancings) (x) repaid or retired in compection with of in
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acticiparion of each Tranguction or (y) existiag oo the Company's bulsace shest ay rhe
ume of each Traasacrion (If such Traasaction takes the form of 3 merger, consolidation ot
a sale of stock or partnership interests) ar msumed in coanautien with sueh Trasaction
(Uf such Trugsaction takes the form of a saje of assets). In the evear such Transactioo
takes the farn of & tale of stsets, Aggregare Connderation shall inciunde (i) the valuw of
any cumrent gudets Dot purchased, minus (i) the value of sny cumren: lahilities mor
tssumed. In cw wveni such Transactlon takes the farm of & recapitalization, resrachuing,
spin-off, splic-off or sumiler transaction, Aggregate Consideration ibsll include the fair
market value of (1) e equary securirles of the Compuny retsined by the Compuny's
secunily halders following such Travsuctioa sad (li) sy securities roceived by the
Company’s tacusity haldert in exchange for or w respect of securities of the Company
following wuch Transaction (all securities received by such securiry boldsrs being desmest
10 have been paid 10 such security boldars in such Tragsaction). The value of securites
that a¢ freely udable in ac esablished public marks; will be dezepmined o the baaly of
the lase marker cloting price prior o the consummatioa of the spplicable Transsttioa.
The value of sacyrities, icare paymenis and other comsideration that are ool fwely
tradable of have 0o sstablithed public macksx, or if the consideruion wrilized conging of
propenty giher than securities, the value of stich property thall be the fair market valoe
vhereo! #s deuesmined in good fairh by PISC, providsd, however, thas all debrt sesuritles,
SXCOPT 2870 coupen O deep discount seeunides, shall be valued at chair stated peincipal
amougr without applying a discount therero.

Secticn4.  Credir PISC shall credit 100.0% of the Moathly Fee's,
payable under Section 3(a) excleding the aggregam Monihly Feey paid hercuader for the
first cne month of PISC's sagagepeent hevcunder, toward say Tmasacdon Fee or
Reorganizaton Fee (the “Credit™); provided, howevey, that soch $eet shall be credined
only ance,

Scctiond,  Rxpensg), Wishout in any way reducing or sffecting the
provisions of Exhibit A bereto, the Company thall reimburse PISC for irs reasonable oui-
af-pocket ¢xpens2y incurred in connectoa witk the pedvision of servicas harsunder and
the execimon and delivery of this leer Agreamenl, including without limimdon the fuez,
disbursementy and orber charges of PISC™y counsel. Oum-af-pockst expeuved aiso shall
1clude, e a0t be limied 1o, wavel ang lodging. data procesiing and cormmunicstios
charpes, research myd couner sasvices. The Company shall proagrly reimburse PISC
upon presentation of an invaice or orher sumilar documentarion.

Secdon ¢,  Indempiry. The Company agees w Ihe provisions of Exbibit A
hento which provide for cermin indemnificion by the Company of PISC and certain
related poryons, Such iademnaification iv an invagrul pant of thiy Agreemant and the tecms
thereaf arc incorporated by meference herein. Such indemnlfication shall survive any
werminstion, expirsnon or completion of #I5C's engugement haraunder.

Secion?.  Iszm. The cerm of PISC s engagement shall exend from e due
bereof through the dae the Company confirms a plan of reorpanization; provided,
bowsvar, that either the Company or PJSC can vancel this Agreement by previding notice
in writing (che “Term™); peovided fusther. hgwover, that ¢ event PISC cuncels this
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Agzetment, it shall nor b ensighed to rective any furter fees bercundey froen the dane of
cancelladon forward, ouicr thap any ftes payable pursuaal 1o the last sentence of this
paragraph and prpvided further, haweyer, that except in the event of gross negligence or
willful misconduct by PISC, the Compuny may act cance] this Agreement pricr to the
expiration of a six-month period from the dae hereof, and then, only upon providing
thirry (30) days advance notice in wrhine. M rermisated, PISC shall be eazitled o any
feey for sny tontbly period which are due and owing to PISC upon the effectve date of
tzrminmion; bowever, such amoungs will be pro-vated for any incomplete moarhly period
of service, and PJSC wall be eatirded 1o the réimbursement for the out-of-packet
described in Secriot 5. Termination of PISC's cngngament berounder shall not or
impair the Company’s continuing obligmion w indemnify PISC ond cemain rolmed
persons 34 provided in Exhibir A and its continuing obligatont under Section § bereof.
Without limitlng the foregoing, compensation hall be payable under Sectica 3(b), (¢) er
(d) above i the event that a Reorganization or Transaction is consurnmated af sy time
PAior 1o the expirution of eighteen manths after such lermination, or & letwr of inkent or
definirive agrevmeni with reapict 10 4 Reocganization or Transaction it executed al any
rme poor 1 rwelve mondis after snch terminenion (which lener of latent or definitive
agreement subsequenxly rasulis in the consusmaion of a Reargaaizmion or Transaction
w@ any Hme), (x) a8 ro which PISC advised the Compeny herwunder pricr 10 the
rermunation of this Agreemanz or (y) which involves » puty ldentifiad to the Company by
PISC or with whom the Compagy had discussions reguding s Reorpaniemion or
Tragsacrion, in cxch case during the Term of PISC’s engagament hereunder.

(a} M connecica with wiowunces of coopensadon and relmbursement of
expenses, PYSC shall file approprime spplicarions for allowanc: of mterim and fisal
compeatanon and reimburvernent of axpenses [p accordance with Sections 330 aad 331 of
the United Staes Bankoupicy Code and applicable rules ar such times as dipeciad by the
Bapipiptcy Court of cymblivhed by administrative order cntcred in the benkrupeey cuses.
The fees danalled in Saction 3 wbove have hoen agreed npon with the express sxpactation
thas they wre subject to review by the Bapkrupscy Coun only us provided by Sectioa 328 of
the Baniquptey Code. The Company acknowledges and agrees that the fees payable w
PISC bercusdar are ceascasble. Furthermore the Campany undersiands thar the hours
wirked, the results achieved i the reorganization or the ultimase bene(it to the witace of the
work performe may be vartable and the Company has rken this mto sccount 10 setting the
foe3 detatiad iz Scction 3 above. In accordance with the guidelines of the Bankruptey Coust,
PISC shall mainmain decailad reconds of tme spant working on this assipinnent, which
records shall be avallabis for submisdon to the Bapkrupecy Courr subject to appropriae
Todacrions to preserve confidendal Of sasinve tnformation.  Although PISC s providiag
such recards, it, a3 an invescowm bank, dods not have hously rdes for ics professionals.
PISC will make every offeat 1o coondingte with the other professionsls rewined by the
Cmg:yinﬂuebuhupuyminw:n eliminare unsecessary duplicarion or overlep
of w

(b) The Compuny ugess tus PISC's compensxion et forh herein and
Payments (nade puriusal (o rexnburtermans provisions of thit Apnecmant shell be entided 1o
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prioeity na expenses of sdmirasrstion ander Sections 503(b) (1) (A) snd 307(2) (1) of the
Bankrupeey Cose and shall be enticed 10 the banafits of any “carve-ours”™ for profeaaional
fers and expenses in affect in the Chaptar 11 it pussusnl to ohe or mocs tinancing orders

nOw or bexeafter in effect.
(¢)  Sections 2 through ¥ aball survive rerminedon or expirarion of the
Agrecoear.

(@)  PISC shall be under no obligation 10 provide formal faimess, valustion or
salvency opimicr (axcwpr 1o the sxuenl vajuation opinions sre vnbadiod i wimony) wih
respect o any of the Chapeer 11 proceedings or any transuctions comsemplascd thereby or
iociduntal herero. However, PISC and its affiliaes shall de provided the opticn o do w
where s5¢h opinions are pacessary and ane appropriate. The tenng of such engugemess shall
be cusidmary for sixch services readered by investment bankiag firms ar the lime of the
eagugeench! and ahall be subject 10 One Or mdes Separaa agredmears betwern the Company
and PISC, and shall he subject o Banicropeey Couny apgroval.

(&)  PISC ackoowledges thar the Compeay shail bave ao obligation w enmr
o sny Flasiax o Trmsaction and shall have the right o reject any Finsacing or
Transaction o¢ [o teaminae segoristions with séspect 1o any Finaneing or Transacios a
any time.

(D  The advice {ara] or writien) nendered by PISC pursusar 1o this Agreement
Is intended solely for the benetit and use of the Compiny and 3 professiopals in
conuidering the mamers v which this Agroemant relates, und the Company agrees thar
such advice may not be rellsd upod by any ather persag. used for sny other purposs ot
raprodoced, disseminwed, quosed of referred 10 &5 any Ume. w2 any manner of for any
purpose, 7cs 2uAll any public refacences 10 PISC be made by tha Company, without the
peior wanen consent of PISC, or as required by 1the Backnypicy Code: provided tha the
Compahy may share such advice with the Crediton Cortuminae.,

(8) The Company agrees thas PISC stiali Bave the elght anter completion of
esch Transaction 10 place sdvartiscments in financial and orhier nawspapars and jourasls
AL ity own expense deseribing ity services heteunder.

(B)  Ths Agreement may not be amended or madified except by a writing
executed by each of the pariiex and this Agreement, mch;dmgnucamomdung
from or relating tc performantca under thiv Agrearant, shall bc govemed by and
conatruid In acccrdancs with the lawa of the Spae of New York, without giving effact
such sare's rules concerting conficts of Isw. The provisiom of rthis Agrewment.
including, without limdragion, M cbligation 10 maies The payments ot forth in Secnoas 3
und 5, shall be binding on the Comipany kad iy successors und assigas.

(i)  Any lawiuits with respect to, {r connection with or arislag oot of this
Agreemeat shall be brought in the Bankrupi