UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEW MEXICO AEREO I I 4 R
U5 i oy COURI
In re; ALGUTNFEJIUE, NM

FURR’S SUPERMARKETS, INC.,
Case No. 11-01-10779-SA
Chapter 11
Debtor.

DEBTOR’S MOTION TO EMPLOY REAL ESTATE BROKER FOR EL PASO
DISTRIBUTION CENTER

The Debtor in Possession Furrs Supermarkets, Inc. (the “Debtor™), pursuant to 11 U.S.C.
§327, requests that the Court approve its employment of RJL Real Estate Consultants (“*RJL") to
market the Debtor’s leasehold interest in the El Paso Distribution Center. In support of this

Motion (the “Motion™), the Debtor states:

1. On February 8, 2001 (the “Petition Date™), the Debtor commenced this
bankruptcy case by filing a voluntary petition for relief under Chapter 11 of the Bankruptcy
Code. Pursuant to Bankruptcy Code §§1107(a) and 1108, the Debtor has retained possession of

its assets. as Debtor in Possession, and is continuing to operate its business.

2. The Debtor is a tenant, under a long-term lease, of certain improved real estate in
El Paso, Texas, with a street address of 9820 Railroad Drive and 9601 Railroad Drive (the

“Distribution Center™).

3. The Debtor wishes to employ RJL as a real estate broker to sell the Debtor’s
interest in the Distribution Center. RIL is well qualified to broker the Distribution Center. RIL
has represented in its disclosure filed pursuant to Bankruptcy Rules 2014 and 2016 (the “RJL

Disclosure™) that except for its representation of clients in matters wholly unrelated to Furr’s or

&



this bankruptcy case, to RJL’s knowledge it does not have any interests that are materially

adverse to the Debtor.

4. The professional services RJL will render on behalf of the Debtor are the listing
and marketing of the Debtor’s leasehold interest in the Distribution Center. A copy of RIL’s
listing agreement with the Debtor is attached hereto as Exhibit A and incorporated herein by
reference. RJL seeks a determination that the commission set forth in the listing agreement is

reasonable and appropriate and meet with this Court’s approval.

5. To the best of Debtor’s knowledge, information and belief, employment of RJL
would be in the best interest of the estate, and RIL has no interest that is, for the matters that are
the subject of RJL's employment, adverse to the Debtor, its creditors, or any other party in

interest or their respective attorneys, other than any interests set forth in the RJL Disclosure.

6. The fees. costs, and gross receipts tax that RJL will charge Debtor are set forth in

the listing agreement.

7. RIJL requests that the Debtor be authorized to pay RIL its commission upon entry
of an order approving any proposed sale of the Debtor’s leasehold interest in the Distribution

Center.,

8. RIJL’s employment is in the best interest of the estate and should be made

effective as of the date hereof.

WHEREFORE Debtor requests approval of the Court to employ RJL as its broker for the
Distribution Center pursuant to 11 U.S.C. § 327(e) under the terms of the listing agreement and

this Motion, effective as of the date hereof, and for all other just and proper relief.



JACOBVITZ, THU

& WALKER

Robert H. Jacobvitz
David T. Thuma
500 Marquette N.W., Suite 650
Albuquerque, New Mexico 87102
(505) 766-9272
(505) 766-9287 (fax)

Attorneys for the Debtor-in-Possession

This certifies that a copy of the foregoing was
served by first class mailed on:

United States Trustee
P.O. Box 608
Albuqucrquc 7103
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David T. Thuma
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I.  PARTILS: The particy 1o thiy sgreement (this Lidting) are ___Fyrys Sagevgeriets Iug,  (Landlord) and ___RJL Raal Exjate
Convglinnty - (Broker). I considerstion of serviocs W be performed by Brokey, Landiord appoints Broker as Landlord's sole and
ewcusive real extaie agent and grants to Broker the exclusive righe 10 lesse the Property fr the price and on terms deacribed below.

L PROPERTY: The Propesty is lepally desaribed s Lagel Descristion te be Attpelipd in the City of i Pase . Kl Pase County,
Texsa, knownws ____ Fraserty Addras te be Atiached Kl Paes, Tongy (addrces and zip code), andfor 22 described on an

witached exhibit. togother with all Ha improverents including the fllowing non-real estate itoms: NVA _ (Note: If the
Property is  condominium sce Condominium Addendum) All proporty descrited above is calied “the Praperty.”

3 LISTING PRICE: Landlond lists the Property for: B Sep Aftached Schedule.

J (a)baserenlof § per per net of O saxes, O imvuranoe, O maintenanc:
(oormenon areas, wtilitics, oustodial services, and the like) with porcenage rem oqual 1o % of the tenant’y monthly gross
sales over $ _ O in addition to the base reat, O only if the percentage rent excends the bese renl,

O ) prossremol's pet per e

O (c)baec rentof $ per per with adjustments 1o base rent on s _

busis fixr inorcases in building opcratlon expenses thmt exoeed $ per per

o for sy other price Landiord mey socept. Landlord shail lease dio property for a termt of not feas than mord

- adnotimorcthan ___ months, or any other teym Eandlord may accepl.

4. TERM: This Listing shall commence on ____Sesdember . 298] {Commencement Dats) and shall terminewe at (1:59 p.m. on
Jaly 302002 (Tormination Duic).

5. ASSOCIATION AND FILINGS:

{a) Beoker is a mewnber of the ___N/A Associstion of Boerd of REALTORS?® (the Associmion) and i bound
bry ita rules.

(b)  Filing of Lixting fchoows (1) or (2):

B (1) Broker shail file this Listing with__Leas Net & CCIM.Cagn  within the oarlier of (4) the lime required by the
ruics and reguistions of the nagmod scrvice, Landiord authorizes Brokar 10 place the Property on & compalerizad system of
public access through other listing sorvices. Landlord ssthaorizes Broker, after the Property is kessed, to submit information
sbout ihis Listing, the lcase of the Property, and terms of the lease, 10 the nansed listing service for publicstion to
subacribers Sor market evalustion or appraisal purposes and for disclosure of such information 1o such persons 1s Beoker
docms approprisie, including the sppraisal dhirict. Any information or data, including informazion about  feese, shall
become the property of the lixtimg serviot for all purposcs. NOTICE: Submissien of information ts these tervices
insures that porvens whe buaefit from the service slee cowiribnic information.

@ (2) Broker shall not file this Listing with 3 Multiple Listing Sexrvice.

)] Coopernion with other brokers: Coopersting with and compenssting other brokers means Broker will allow ather brokers 1o
show the Property to proapective lenants and if saother brokor procures an acceptable offer, Broker will pay the other broker part
of the Beoker's Fee desoribod in paragraph 7(a). Beoker shall offer cooperation and compensation {choose only oar). I only to
terant agents; O only to subagents of Broker; Blto both tenart agonts end Hroker's subagents. Broloer will dacrmine the ternm and
eanditions of offers W cooperate with and ocxnpensate other brokers.

6. AGENCY RELATIONSHIPS:

(TARQST 1-1-96 Irritinled for Idemification: . Landiond and Brokey/Amociste Page L of3
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L))

(1))

«)

Lendiord acknowledges reccipt of the srtachod exhibit cnliticd “Informtation Abeat Brekernge Serviees", which is
Incurporsted in this Listing for sl pusposes.

Broker shall exclusively represant Landlord in negotistions fov the lesse of the Property uniess |andiord suthorizes Broker, as aet
Sorth below, 10 act a3 an intermvediary in the cvent Broker 8130 represonts & tenent who offers (o bease the Propenty (chooze (1) or
25

{1} )ntarmodinry Ralationshic Astharizel: Lendiord suthatiacs Broker to show the Property (o prospective enants Arokor has
agreed W ropresent, M Broker represents a tenerd who offars bo Jessc the Property, Landlord suthorizes Broker w act as an
intermediary betwoen the ienant and Landiord, 10 preseat any 0ffer such tenand may wish to make, and to sssist both Landlond
nd 1chemt in negotistions foo e Icase of the Property. If Breker acts a3 ua intermodinry betwesa Lasdierd and s teurat,
Breker:

()  may pet diociess te the tenaat that the Losdlord will steept & price les thas the mbkjag price (Listing Price) unlews
ollberwias nptructud in n separsic writing iry e Lasdéerd;

(i) wtay pot dincloss te Landiord that the tenant will pay & price grester than the price submitted in 2 written offer to
the Landiord saless stherwiss instrucind ia 2 saparate writing by the foaant;

{il} may sel dincloss any confidentinl infrmation or any lnformativa Lasdiard or the tenont apecifically lastracts
Brelur in writiag 2t i discims svionms sthorwise instructed in & srparsiv writing by the respective party or
required to disciosr the information by the Resl Estate License Act or a court evder or If ihe information materiaily
relades 4o the coudition of the Property;

{fv) oshall ireat afl parties ty ibs transaction honaptly; and

(v)  sholl comply with the Real Estate Livonse Art.

If Rroker acls s an intermediary, Broksr ovay sppoint o licensed sasociste(s) of Broker to communicate with, carry out
instructions of, and provide opinions and advice during negriations 1o Landiord and sppoint another licensod assaciate(s) for the
o purposes 10 the tenant.

(2) Iermodiary Relationship npt Authorized’ Broker shall exclusively ceprosent Landlord and may not sct & an imermedinry
betwren Landiord snd 2 temant. Lundlord undersiands (choore () or f11Y).

Q (i) Broker exclusively represents landiords of real property and does not represeiit tenants.

Q (i) Broker represents Buth tenas and landlords of rosf property. Howevar, Broker shall mx show the Property to any
1enant Broker

Broker shall not knowingly. during the term of this Listing or after its termination, disclose information obtained in confidence
from Landiord, exoept as suthorized by Landlord or required by law. Brokee shall aot disclost wo Landiord may information
obisined in confidence regarding any other person Broker represemts or may have represcled, exoept a3 required by law,

7. BROKER'S FEX:

»

)

Broker’s Fee siml be:

B Five porcont (3% of the lumn pyss roccived fov the Lanet bav-gat ¢ stinaletwd bn AbY i} below, or
Five pereent {535 of the manthly cress schafulod rant on 5 pub-loase ss tinuluted bn TG bolew.

Landlosd shail pay Droker’s Fes 1o Broker incash in ____El Page  Cousty, Texas, when Broker's Fec is emned and payable.

(1) Eamed: Broker's Foo shall be emrned when sy ons of the following events occurs dering the werm of this Listing: (i)
Broker individually of in coopetation with sother broker procurcs & lonant who crecrs into a loase with Landiord o lcase
the propety; (i) Broker individuaily or in cooperstion with snsther broker prooares & tenant resdy, willing and able to
toase the Property & the Listing Price and an terma stated In paragraph 3 or any other price and on terms scotptable 10
Landtord; (iii) Landiord |cancs, seils, exchanges, agrees 10 lemee or cll, ur agrees 10 exchange the Proparty 1o snyonc st any
price on any lerme; or (iv) Landliord bresches this Listing.

() Prvshic: Onoe carmed, Brokor's Fee shall be payable (choose only ome):

{TARD3T 1196 Indistad for 1dentification: Landiord and Broka/Associate PagcZof 3
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B (i) in two paymcon, the first peymem equal o iy parcast (§§%) % of the total amount of the Broker*s Foc
vpow __mewtael lame srscugion  and the remsinder upon ___firat pavwes! of any fands a3 provided for in
the amiommeaitd / Joave SOTSRuTL.

Biii) = a number of imtaliments aqual w0 the pumber of remial perieds in the Jemse. The xmount of each installment is to
be calculstod by mwultiplying the parocrtage of all ronts stated s the Broker's Fee in paragraph 7(a) by the rent
collecicd. Ench installment iy due wnd patyable upan Landlord’s receipt of each rental paymen.

O v

Broker™s Fee shalf be immodisely paysbis in full if Landiord refuses 10 lease the Propetty 10 & prospective tenat ot the
Lining Price on tenms stated in parsgraph 3 or ot any other price and on terms scocpiable to Landlord or if Landlard
breaches this Listing.

il I Landiord subseguintly extends or rencws s Jease or rertal agreement {including fiew lesses for more, Jeas or differerd spmoc
in the Property) with & wnant procured by Broker under the terms of this Listing, Landlord shall pay Broker (romplere (i) or i)}

{i) s
(i) Thees Porcent (3%) of all rents paysbie for the term of the extension or renewal: in cash in K Pagg County, Texas, LI & the tin
Such extension or renewal comenences, @ {n sxordence with the semo schedule in peragreph 7(h)(2), as sn additional
fo¢ for the renewal of cximnsion.

(d) If Landlord, during the tcrm of thiv Listing or during the term of sy lese: or rental of the Praperty by » tenamt procured by Broker
under this Listing, including say rencwal or extension (including nsw icases for tmore, fess, or difficrens space in the Property), or within
duys after the termination of any yuch Jeasc of restal, including smy resewal or extension, whichever occurs Iater, executcs & coiract o
option o the sale of the Froperty, or weils, exchangts, or otherwise trumifcrs 2 legnl or equitsble interest (excliding a lease or rental) in
the Property Lo s teham procurod by Broker or sy porson with whom Broker, mny ather bruker, or Landiord bas had negotistions for such
sale, exchange, or tramsfer wsdcr the lorms of this Listing, Owner shall psy Broker (complets () or (11)):

(i § . i or
(i} {N(AZ%) of the yales prive or exchange value of the Property; in cash i ] Faag County, Texas st chusing, a3
on additional fez for procuring a purcheser B the sale of the Property.

(¢) Beokers Servie Fece x Repmics or Madnicomngc: Landiond €1 docs # does not suthorize Broker 10 make of cause W0 be made any
neoessaty and remsovsble repuins or slieretions Jo the Propenty, including redecorsting and gencral muimenance, oot [0 exceed 8 totsl comt
of § ___ umicaa Landlord suthorizes Broker otherwise. Landiord siwil promptly reimburse Broker for any and all covis incurred by Biroker
for ey repairs or alterations. Upon completion of such repairs or slterations, and promptly upon receipt of Broker's imvoice, Landiond shalf
poy Broker s service foe of

(f) Il withio gpe-bundysd teuuty (1) deys aftcr the termination of thia Listing (the Prosection Period), Landlord \cases or ronts or
agrees 10 lease or rent e Property 1 any person whase aitention has beon aalled 1o the Proporty by Broker, anry ather broker, or Landlord
during the term of this Listing. Landiord shall pay Broker the Broker’s Fee and sy additional foes s provided in this paragraph 7,
provided Broker, prior 1o or within five (5) duys aller the terminetion of this Listing, has sent to Landlord writilon notioc naming the
persons whose sitention hes boen calied 0 the Property during the term of this Listing. If during the serm of the Provection Period such
leage, sale, exchange or treruler comys while the Property s et caclugively with another Texas Hoeraed resl estste broker, this
subparagreph shall not spply end Landlurd shall not be obligatcd to pay Broker’s Foe. The term “person” &9 uaed herein shall he broadly
oomsirued to include mmy individual or entity In mxy capacity.

5. BROKER'S AUTHORITY: Broker shall make reasocable efforts und act diligenily to lease the Property. Tandbord suthorizes Broker
or Brokes's mssociales 10; (1) adwartise the Property by mesns and methods as Broker determines; (b) place a “For {case™ sign on the
Property in compliance with any Siste and locel lews, ndes, ordinences, restrictions, of covenanty; (c) remove from the Property all other
signs offering the Property for leasc; (d) furnish comparative markating and Jeuse informetion aboot ather praperties 1o prospective tonands;
(¢) dissaminsie informetion sbout the Property %o other brakers and their savocistes; (1) cer the Property at reasonable 1imes o show the
Property lo proapective icnants; () sifhuriae other brokers and shelr apsociates, inspectors, appraisers, and rcpair personned 1o enter 1he
Property af reasonable times 10 show the Proporty i prospective tepants or for other pertinent purposss; and (h) atter excoution of 8 loase
to disclose the lease pricc and tcrma of lemse 10 other brokers, appralsers, or other roal catste profsssionals. Broker is not sutharizd lo
xeouse any dovwnent s the name of ar an bebalf of Lepdiard with respect So the Property unless suthorizod 1o 4o 30 by a scparaic property
management sgrocmeni of posver of MIoMmey-
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15. LEASE REQUIREMENTS BY LANDLORD: } andlond imetructs Broker % markst the Property fTor Leuse apecifying tho following
(specify any specific requirements; ¢.g., amowm of secerity deposil, payment of wilities, maimtenonce, exc.).

16. SPECIAL PROVISIONS: Landierd and Bralier agree that the following satities are excluded frem this listing agreement.
1. Fiyming Carporatisa
2. AfBMated Greters
. Safeway Corperstien
4 Jauis Finsncial Carporstion

7. MEDIATION: The panies agree 1o nogntiste in good feith in an effort 10 resolve sny dispute relatod to thix Listing that may arise
between the parties. If the dispure cannot be resolved by negotiation, the disputo shail be submitted 10 medistion hefore resorting to
arbitration or litigation. ([ the need for medistion acises, the partiea (o the dispute shall choose & mutually sccepizble medistor and shall
share the cost of mediation equally.

18. ATTORNEYS' FEES: If Lawflord or Broker is & prevailing perty in any legal proceeding brought as a result of a dispute undcr this
Listing or any tranzection relstéd 10 or contcsnplated by this Listing, tuch party shall be entitled 40 recover from the noo-prevailing party all
costy of such proceeding and reasonable atiorneys’ fees.

19. NOTICES: All notices shel) be in writing and effective when hand-delivered, mailed, or seut by facsimile ransmission w:

Broker S Raal Latate Copuitants Landiord a
2 Sonth Mogy Hily, Swite |, K] Page, Texas 79913
Phone (915) S7-A0te Phone
Esx _(915) 387-231) Fux
20. AGREEMENT OF PARTIES: Addends and other relsiod documents which are part of this Listing Agreement include: Information
Aboul Brokernge Servioes;
This Listing contains the emire agreement between Landiord and Broker and may not be changod cxcopt by written agreemnent. This
Listing may mn be assignod by eithcr party without dnwnnmwwnlolﬂtdherpmy Thin Listing is binding wpon the parties, their
hejrs, admpinifrators. execulors. sucoesors. and permitied assisns. All Landlords executing this Listine shallt be jointlv and severally Gablke
for the performance of all its werms. The laws of the State of Texas dchall govern the interpretation. validity, performance, and enforoement
of this Listing. Should any clausc in this Listing be found Invalid or urenforccable by & court of law, the remainder of this Listing shall not
be aflectod ard all other provisions of this Listing shall remsin valid and enforcesbie 1o the fallest extom pormitted by law.
21. ADDITIONAL NOTICES:
(2) Prebur cunnet phve logal sdvice. This s lntonded 2o be 2 higally bading agroement. READ IT CAREFULLY. M you do nat
wadertand
the sffect of this Listing, consult your sttarnsy BIFORE sigaing.
BROKER'S PRINTED NAME LICENSE NO. LANDLORD'S PRINTED NAME
By: By
BROKER'S ar ASSOCIATE'S SIGNATURE DATE LANDLORD'S SIGNATURE
DATE
(TARDST) 1-1-59% Page5ui'}
.
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