UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW MEXICO

___________ ——— -- X

Chapter 11 FILED

In re : Case No. 11-01-1077945200 MIDNIGHT

SEP 13 2001

- -« BOX

Unitv Siqtes Bankruptey Court
Albuquerque, New Mexico

MOTION AND MEMORANDUM SEEKING ORDER
REQUIRING PAYMENT OF ACCRUED HEALTH AND WELFARE FUNDS

COMES NOW the New Mexico United Food and Commercial Workers™ Union and
Employer’s Health and Welfare Trust Fund (the “Fund™). by its attorneys, and moves this Court
for an order entorcing the obligations and expectations arising from the Court’s February 8, 2001
Order Authorizing (A) Payment of Prepetition Employee Obligations and (B) Continuation of
Employce Benelit Plans and Programs Postpetition (the “Benefits Continuation Order™), and
subsequent actions by the debtor and its secured lenders. The authority for the requested relicf is
based on sections 552(b) and 105 of the Bankruptey Code. As further grounds, the Fund states
as follows:

1. The Fund provides certain health and welfare benefits to employees of the debtor
who are members of the United Food and Commercial Workers Union (the “Union™). Under the
debtor’s collective bargaining agreements. a portion of Union employees’ compensation package
consists of employer contributions on their behalf to the Fund.

2 Monthly contributions to the Fund are a critical element of the compensation
package for covered employees. As a part of the collective bargaining process, Union employees
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have agreed to accept less in direct wages in exchange for the employer’s funding of their health
and welfare benefits. Studies typically placc the value of non-wage benefits at twenty-five to
thirty percent (25-30%) of employees’ total compensation.

3. The debtor apparently concedes that contributions to the Fund are not a "frill” or a
"perk" for the Union employees, but a true in-licu-of-wages type of compensation. At a hearing
on September 10, 2001, the debtor’s Chief Operating Officer. Steve Mortenson, readily acknowl-
edged under cross-examination by the Fund's counsel that these employer contributions are a part
of the Union employees™ bargained for compensation package.

4. Entered at the very beginning of the debtor's Chapter 11 case, the Benefits Con-
tinuation Order authorized the debtor to “continue postpetition the employee benefit funds and
programs in effect immediately belore the filing of this case.™ See Docket #28. That authoriza-
tion has never been modified, rescinded or abated in any way. Throughout this case. the debtor
has in fact paid monthly Fund contributions as they have come due. Furthenmore, the secured
lenders have acknowledged the existence and supremacy ot the Benefits Continuation Order by
including Fund contributions in ail of the postpetition {inancing budgets -- until now.

5. On August 30, 2001, this Court ordered payment of the Fund contribution owed
in August for hours worked by employees in July 2001. See Transcript, Hearing August 30,
2001 at 43:7-9 (“Transcript™). The Court stopped short of ordering the debtor to pay the
contribution owed in Scptember for hours worked in August 2001, reasoning that immediate
payment of the September contribution was not necessary at that time. See Transcript at 43:10-
16. However, counsel for the lenders declared in open court that his client would “do right™ by

the employces, and that the employees would be paid tor services rendered while on the lenders®
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“walch.”

6. Since that August hearing, the debtor and the lenders have both changed their
reassuring tunes. The debtor has asserted that the September contribution. if paid, would actually
be in consideration of employee services rendered in September; but. since all Union employces
were terminated at the end of August, no further contribution is owed according to the debtor's
revisionist view. And the lenders' criteria {or use of their collateral seems to have changed from
"doing what's right" to "whose help do we still need going forward?”

7. The debtor's theory (i.e¢.. that no Fund contribution has accrued) is based on a
tortured reading of sections 14.3 and 14.4 of the collective bargaining agreements. That theory
was disproved by evidence taken at the Sepiember 10. 2001 hearing.

8. In the case of scction 14.3, which reads that “[t]he Employer shall contribute the
amount ... each month by the twentieth (20) day of the month,” the debtor desires this Court to
read into the provision an implied term that the employer shall make its contribution “for each
month™ by the twenticth of [that] month.” [n point of [act, however, the collective bargaining
agreement is completely silent on the issue of when the payment is paid. Instead. we must look
to debtor and Fund practice.

9. According to the credible testimony of Trust Fund Administrator Judy Pedroza.
employer contributions are made in the month following that in which the hours on which the
contribution is based were worked. Besides witness credibility, and lack of contract language
supporting the debtor’s theory. Ms. Pedroza’s testimony is also reinforced by common and
similar practice in the analogous matter of wages. Although the debtor and at least one other
cross-examining party questioned the notion that payment would be delayed, employee wages
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and other compensation are typically paid in a period subsequent to the time they were earned,
simply because instantaneous accounting is largely impracticable.

10.  Atany rate. Ms. Pedroza was quite clear and emphatic in stating that the Fund has
received no money for the hours that covered employees worked in August. Furthermore, Ms.
Pedroza’s understanding of the issuc is supported by the receipt generated by the debtor in
regards to the August payment, which reflects that the payment was made only for hours worked
in July (or for May or June, in some instances). See Exhibit A.

11.  In the casc of section 14.4, which provides that Employer contributions to the
Fund “shall be discontinued s of the first of the month immediately following ... a lay-off™”
(emphasis added), the debtor has attempted to argue that the provision essentially abrogates any
obligation of payment after the Ist of September. The Court rightfully rejected that argument,
pointing out the emphasized language. The words “as of ™ clearly provide only for an etfective
date of cut-off, not an actual date of cut-otf of obligation of payment.

12. Accordingly, a September contribution based on hours worked for the month of
August has indecd accrued, and will be due on the 20th of this month. The Fund has soundly
debunked the debtor's theory that the September contribution has not already been earned. lHow-
ever, it remains unciear whether the lenders are still willing to do the right thing and voluntarily
allow their collateral to be used to make the payment that was earned "on their watch."

13. The Fund respectiully submits that this Court has the authority to issue an order
directing the debtor 1o pay the September contribution, even from the lenders' collateral and not-
withstanding the purported waiver of the debtor's rights to surcharge that collateral under section
506(c). The Court's authority derives Irom several sources -- its inherent power to interpret and
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enforce its own orders (in this case. the Benefits Continuation Order): the Court's similar power
to enforce promises made by parties on the record and in the Court's presence: case law suggest-
ing that scction 506(c) waivers are unenforccable: the statutory authorization of Bankruptey
Code section 552(b)(1), which enables that Court to limit the extent to which a prepetition licn
extends to postpetition proceeds, based on "the equities of the case" (a provision which does not
appear to have been explicitly waived): and the plenary power ol the Court under section 105(a)
to issue orders "necessary or appropriate tv carry out the provisions" of the Bankruptey Code.

14, The Benefits Continuation Order has been in toree and eftfect since the beginning
of this case. Nothing in the final postpetition tinancing order directly supersedes or contradicts
the provisions of the Benelits Continuation Order. Throughout this case, employees have relied
on the Benefits Continuation Order to protect them from losing postpetition wages or henefits for
hours they actually worked. The employees have never been inlormed that their protection was
subject to the discretion of the lenders to determine whether wages and benetits would be paid.

15. Assuming for the sake ol arpunient that the Benelits Continuation Order was in
some silent way "subject to" the lenders’ cash collateral and/or postpetition financing rights, the
employees could never have known or suspected that the lenders could deny payment of wages
or benefits earned prior to the "Termination Date" identified in the postpetition financing order.
This Court has the authority to reconcile the Benelits Continuation Order with the postpetition
tinancing order, and clarity that benetits carned by employees prior to the termination of the
postpetition financing order must be paid -- if not from postpetition advances by the DIP lenders,
then from the prepetition collateral of those same lenders.

16.  This interpretation of the interplay between the Benefits Continuation Order and



the postpetition financing order is not unfair to the lenders. They were lully aware of the exist-
ence of the benefits Continuation Order. and continued 10 accept the benefit of the employecs®
labor throughout the month of August. Indeed, the employees” expectation that their postpetition
health and welfare benefits would be paid in full, as provided by the Benefits Continuation
Order, was reinforced by pronouncements Irom representatives of the secured lenders in open
court. Having willingly accepted the labor of the covered employees prior o termination of the
postpetition financing order, and having failed to disclaim their obligations under the Benetits
Continuation Order, the debtor and lenders should be required to make the September Fund

contribution as part of the Court's power to enforce and interpret its prior orders.

17.  To the extent any such payvment would have to come from the lenders™ collateral,




R

insulates the lenders trom paying employees for their postpetition services, because section
552(b)(1) provides an alternative authorily for the relief requested by the Fund.

19.  The Court should conclude that "equities” prohibit debtors and secured lenders
from accepting benefits that accrue but are not payable during the term of one cash collateral
arrangement, and then omitting the payment for those accrued benetits from the succeeding cash
collateral arrangement because the payment is no longer “necessary.” Unlike some administra-
tive claimants, the employees cannot protect themselves by switching to a COD basis for their
postpetition labor — they must accept it on faith that the mere delay between earning their
benefits and recetving them will not cause payment for their postpetition labors to fall between
the cracks of two cash-collateral periods. This Court should protect that faith.

20. Several courts have questioned the enforceability of waivers of a trustee's (or a
debtor in possession's) rights under section 506(c). See, e.g.. In re Brown Bros., Inc., 136 B.R.
470 (W.D. Mich 1991); In re Lockwood Corp., 223 B.R. 170 {8th Cir. BAPR 1998). This Court
need not determine whether the 506(c) waiver extracted from the debtor at the outset of this case
insulates the lenders from paying employees for their postpetition services, because section
552(b)(1) provides an alternative authority for the reliel requested by the Fund.

WHEREFORE, the Fund prays that this Court grant its Motion seeking an Order
providing for the payment of the September Fund contribution based on the hours worked in

August. should debtor and lenders fail to reach an agreement authorizing the contpibution.

Dated: September 13, 2001

By:
Pilar Vaile (NM Bar # 12526)
Provost # Umphrey, .1.p. Youngdahl # Sadin, r.c.
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5621 Fourth Street N.W.,
Albuquerque, New Mexico 87114
Telephone: (505) 792-8500

Mark 1.. Metz (W] Bar # 1001791)

Reinhart, Boerner. Van Deuren, Norris & Riesclbach, S.C.
1000 North Water Street, Suite 2100

P.0O. Box 514000

Milwaukee. WI 33203-3400

Telephone: (414) 298-1000

Attorneys for New Mexico United Food and
Commercial Workers® Union and Employers’ Health
and Welfare Trust Fund
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CERTIFICATE OF SERVICE

I hereby certify that a truc and correct copy of the toregoing Motion a

d Memorandum

Robert H. Jacobvitz/David Thuma 766-9287
William P. Davis 247-3185

David Heller (312) 993-9767

Ronald Silverman-MetLife (860) 240-2800
Dan Behles 242-2836

Paul Fish 848-1882

Ron Andazola-1.8. Trustee 248-6558
Jennie Behles 243-7262

Don Harris 841-6315

Jared Steele (202) 326-4112

Gail Gottlieb 888-6565

Michael Cadigan 830-2385

Robert Feuille (915) 533-8333

Michael Reed (512) 454-1881

David Aelvoet (210) 225-6763

Kimberly Middlebrooks 247-0758

Pilar Vaile (‘NM Bar # 12526)
Provost # Umphrey, 1..p. Youngdahl % Sadin, r.c.
9621 Fourth Street N.'W.

Albuquerque. New Mexico 87114
Telephone: (505) 792-8500

Mark L. Metz (W] Bar # 1001791)
Reinhart, Boerner, Van Deuren, Norris &
Rieselbach, S.C.

1000 North Watcr Strect. Suite 2100
P.O, Box 514000

Milwaukee, WI 53203-3400

Telephone: (414)298-1000

Attorneys for New Mexico United Food and
Commercial Workers’ Union and Employers’
Health and Welfare Trust Fund



Jim Jacobson 346-1370

Carlos Miranda (915) 545-4433
William J. Arland 768-7395
David Thomas 883-7395
Duncan Scott 246-8682

Dean Gramlich (312) 984-7700
John Farrow 889-0553

Joe Johnson 764-5480

Dave Giddens 271-4848
Jonathon Linker (212) 848-7179
Michael D. Four 323-655-4488
[.ce Peifer 266-1915

MW776936MLM:KAK
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Furr's Supermarkets,

New Mexico

Inc.

Zenith Administration
Health and Welfare

Retail Clerks

atribution for July 2001 Hours

486 .63 pexr ewployee
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- LOVINGTON R/C
- ARTESIA R/C
- ALBUQJBRQUE & RIO RANCHO R/C
- PARMINGTOM R/C - 869
- BANTA PE R/C
- T OR C R/C
- ESPANQILA R/C
- CLOVIS R/C
- LAS VBGAS R/C
- TACS R/C
LA8 CRUCBS R/C
LOS TAWAS R/C
- SILVBR CITY R/C
- RUIDOSD R/C
- DEMING R/C
- TUCUMCARI R/C
- LOS ALAMOS R/C
- CARLSBAD R/C
- BELEN R/C
- ROSWELL R/C
- SOCORRO R/C
- HOPBS R/C

[+
b
e

Total Contributicns
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35
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Arount
Amount
Amount
Amount
Amount
Anount
Amount
Amount
Amount
Amount
Amount
Anount
Amount
Ampunt,
Amount
Amount
Amount
Amount
Arauns
Amount
Amount:
Amgunt

Amount

Date: CR/14/0Q1

13,551.40

6,999.00
10,731.80
252,897.20

9,798.60
41,994 .00
12,131.60
10,265.20

7.,465.60
11,665.00
20,530.40
21,463.60
1¢,731.00
12,131.60
20,510.40
15.357.40
12,598.22
22,863 .40
11,198.40
131,064 .80
35,461.60
16,331.00
11,665.00

601,447.40
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Furr's Supermarkecs,

New Mexico

Zenith Administracion
Health and Welfare

Inc.

... Recail Courtesy Clerks

" ntribution for July 2001 Hours
23,30 per employes

01 - FANMINGIUN KL - 8Ll
= G6& - LOVINGTON R/C
+ "1 64 - ARTESIA R/C
- 64 - ALBUQUERGUE & RID RANCHQ R/C
64 - BANTA FE R/C
65 - T OR C R/C
64 - LAS VEGAS R/C
64 - TAOS R/C
F' = LAS CRUCES R/C
} LDS LUMAS R/C
.. - SILVBR CITY R/C
65 - RUIDOSO R/C
65 - DEMING R/C
85 - TOCUMCARI R/C
55 - LOS ALMMOS R/C
64 - CARLSBAD R/C
65 -~ BELEN R/C
54 - ROSWELL R/C
55 - SOCORRC R/C
54 - HOBBS R/C

Total Contributiona
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Amount
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Amgunt,
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Amount,
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Amount
Amount
Amount

Amount

Date: 08/14/01

by . YU
69.50
46 .60
1.119.40
185.40
5,60
46.60
93.20
46.60
23.30
69.90
46.60
46.60
69.90
69.950
63.590Q
£$6.60
4546.30
116.50
23.30

2,563.00
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Turr’s Supermarkety,

New Mexi

[+]+}

v

<NC .,

Zenlth Mdministration

Mazket

itribution for July 200 Hours

. IBE B0 per amployes
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~ LOVINGTOM MKT
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- FARMINGTON MKXT - R6D
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RUIDOSO MKT
ALBUQUERQUE & RID RANCHO MKT
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DEMING MKT
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Amount
Amount
Amount
Amount
Amount
Amount
Amcunt
Amount
Amount
Amount
Amount
Amount
Amourt
Amcunt

Anoant

Jate: 03/14/01

PR I LT
S, eve . el

1,865.40
2,333.00
1.399.80
1,866.40
1,066.42
1,866.40
3,732.80
39,661.00
5,599,20
1,399.8¢
1,366.40
1,395.80
1,399.80
3,266.20
1,399.80
3,266.20
1,066.40
1,866.40
1,866.40
5,599,20
1,856.42

90,520.40
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Total Added Cont.

Name S.S.# Store # | Dept. |Hours Month| Report Month| Amount
Johnny Heigher 585-52-7606 884 101 Jul-01 Aug-01 466 60
Suzanne Jagua 525-51-9883 875 101 Jul-01 Aug:-01 466.60
Edward Trujillo 525-98-1695 885 1 Jul-01 Auc -01 466.60
$1.399.80
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Name S.S8. # Store # | Dept. |Hours Month| Report Munth| Amount
Johnny Heigher 585-52-7606 884 101 Jun-01 Jul-01 464.75
Suzanne Jagua 525-51-8883 B75 101 Jun-01 Jui-01 464.75
Charles Grube 546-34-3395 881 9 Jun-01 Jul-01 464.75
Marguerite Weaver 208-46-9162 801 102 May-01 Jun-01 464.75
Edward Trujillo 525-88-1695 885 1 May-01 Jun-01 464,75
Edward Trujillo 525-98-1695 885 Jun-01 Jul-01 464,75
Total Back Contributions 2188 .50
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