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UNITED STATES BANKRUPTCY COURT SEP 10 2001
FOR THE DISTRICT OF NEW MEXICO P BOX
Usnited States Bankruptcy Court
INRE: § Albuquerqus, New Maxico
§
FURR’S SUPERMARKETS, INC., $ CASE NO. 11-01-10779-SA.
DEBTOR. § {Chapter 11)

MOTION FOR RECONSIDERATION OF ORDER APPROVING
DEBTOR’S ASSUMPTION AND ASSIGNMENT OF UNEXPIRED LEASES
WITH RESPECT TO STORES ASSIGNED TQ SAFEWAY, INC.

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW Safeway Inc. (“Safeway™), a party in interest in the above referenced
bankruptcy case and the assignee of the leases for Stores #878, 882, 904, 916, and 945 (the
“Store Leases”) that were assigned by the above referenced debtor (“Debtor”) o Safeway
pursuant to the Order Approving Debtor's Assumption and Assignment of Unexpired Leascs,
which was entered on August 31, 2001 (the “Order”), and files its Motion for Reconsideration of
the Order, as follows:

1. Safeway cntered into en agrecment with Fleming Companies, Inc. (‘Fleming™)
whereby Safeway would be the assignes of the Store Leases. In addition, for certain Store
Leases, Safeway agreed with Fleming to enter inio sublcases and rent concession agreements
with the store operators. One of the conditions of the agreement with Fieming was that the
assumption and assignment of the Store Leases by the Debtor be approved by the Court.

2. The agreement with Fleming did not include or contemplate any in-store
subleases (e.g. for in-store banks) (the “In-Store Subleases™. Safeway never agreed or intended
to take any In-Store Subleases. Further, none of the Dcbtor's motions or notices related to the
assumption and assignment of the Store Leases referred to any In-Store Subleases, and no copies

of any In-Store Subleases were provided to Safeway prior to the Order being entered.
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3.. The hearing to consider the Debtor’s assumption and assignment of unexpired
leases was originally scheduled for Thursdey, August 30, 2001. A represcatative of Sefeway
and counsel to Safeway made arrangements to sttend the hearing. However, on very shornt
notice, the hearing was rescheduled for Wednesday, August 29, 2001, and counsel for Safeway
was uneble 1o attend the rescheduled hearing. However, after confiring with counsel to the
Debtor that no objections had been filed to the proposed assignments to Safeway and after
reviewing the proposed form of orders to be submitted pursuant to the Notice of Presentment
Hearing on Lease Assumption and Assignment Orders, dated August 23, 2001, Safeway
determined that it did not need to attend the hearing.! By email dated August 28, 2001 (Exhibit
A hereto), counsel for Safeway specifically inforrned counsel to the Debtor that it was not
attending the hearing in reliance on the fact that the proposed form of orders would be submitted
unchanged to the court. Further, counsel for Safewsy specifically requested advance notification
of any proposed changes to the orders and informed counsel to the Debtor that the hearing on the
Store Laases should be postponed if any issue should arisc with respect to the stores proposed to
be assigned 1o Safeway.

4, Counsel for Safeway never received any notification of the changes to the
proposed form of Order, but only learned of the following paragraph 4 which was added to the
Order when counse] obtained a copy of the Order on-line after the hearing:

The't.hird party assignments shall take the assigned Leases subject
to all outstanding subleases between the Debtor as sublessor and
the subtenants of the subleases. Upon assignment, the Debtor

shall be relieved of al! liabilities that accrue after such assignment
under the subleascs.

' The original proposed form of Ordes Approving Debicr’s Astumption and Assignment of Unexpired Leases
mads no mantion of any In-Store Sublesses.



SEP 18 '8! 14:33 FR M D C AND K LLP 713 225 7047 T0 15957669287 P.27-a9

o

—

5. In addition, subsequent to the entry of the Order, counsel for Safeway learned that
the Store Leases for the following stores, which had been closed at the time of the Order, were

encumbered by In-Store Subleases, as follows:

Store # In-Store Subtenant

878 Waells Fargo Bank

882 Wells Fargo Bank

945 Continentsl National Bank and Fred Loys Insursnce Co.

6. As stated above, Safeway never agreed and does not intend to take the assignments
subject to the In-Store Subleases. Accordingly, to the extent the assignments are subject to any
In-Store Subleases, ;afewny seeks reconsideration of the Order with respect to the approval of
the assignments to Safeway.

WHEREFORE, Safeway respectfully prays that the Coust reconsider the Order
Approving the Debtor’s Assumption and Assignment of Unexpired Leases, which was entered
on August 31, 2001, with respect to the approval of the assignments of Store Leases to Safeway,

and for such other and further relief as is just.

Respectfully submitted,

Mayor, Day, Caldwell & Keeton, LLP
Tetas Bar No. 05333000

700 Louisiana, Suite 1900

Houston, Texas 77002

(713) 225-7000

713) 225-7047 (Facsimile)
ATTORNEYS FOR SAFEWAY, INC.

B

2 1 Safeway can obiain written confirmaion from esch of the subtenants far the In-Store Subleascs that
subleates are terminated or expired and thus, the subtenants will not be asserting any rights against Safewsy
assignee of the Siore Leases, then Safeway will withdtaw this Motion.  Safcway has been unable to obiain
written confirmation from sll of the subtepants to date.

Be
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CERTIFICATE OF SERVICE

This is to certify that a true copy of the foregoing Motion
following parties by first clazs U.S. mail, postage prepaid, on this

Debtor’s Coungel:

David T. Thuma

Jacobvitz, Thuma & Walker
500 Marquette NW, Suite 650
Albuquerque, NM 87102

Jay M. Goffman/Alan J. Carr

Skadden, Arps, Slate, Meagher & Flom
Four Times S

New York, NY 10036

Richard Levin, Peter W. Clapp
Skadden, Arps, Slate, Meagher & Flom
300 South Grand Avenue, Suite 3400
Los Angeles, CA 90071

United States Trustee:

Ron E. Andazola

Office of the US Trustee

PO Box 608

421 Gold Avenue, SW Room 112
Albuquerque, NM 87102

Compittee Counsel:

L William Cohen/ Stuart Hertzberg
Pepper Hamilton LLP

10 Renaissance Center, 36th Floor
Detroit, MI 48243

{: ODMAMCDOCRHOUSTON3 1 402 |

y of September, 2001:
‘William F. Davis
David & Pierce, P.C.
PO Box 6
Albuquerque, NM 87103
. ming Com
Louis J. Price
McAfee & Taft

10th Floor, Two Lesadership Square
211 N. Robinson
Oklahoma City, OK 73102

Attorpey for Welly Fargo Bank
William Arland I

Rodey, Dickason, Sloan, Akin & Robb
PO Box 1888
Albuquerque, NM 87103-1888

Attorney for State/Continental National

Bank

Robert B. Wilson

Simms, Hubert & Wilson
PO Box 10236

Lubbock, TX 79408

D. %chag Dalton ‘

been forwarded to the
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GORE, JENNIFER

From: GORE, JENNIFER

Sent: Tuswday, August 28, 2001 8:52 PM

To: ‘dthuma@jtwiawfirm.com'

Cc: Chl_l&):l W. Otten (E-mail); Denise Roman (E-maif); DALTON, MIKE: Robert H. Jacobvitz (E-
mal

Subject: Safoway: Furrs

David,

Safeway does not intend to attend the hearings tomorrow. However, we are relying on the fact that the Orders
included in your Notice of Presentment Hearing on Lease Assumption and Assignment (dated August 23, 2001)
will be submitted unchanged to the Court, except to the extent the exhibits are updated in accordance with the
attached schedules which you fumished to me today by email at 3:00 pm (Houston time).  If there are any
changes to the Orders or schedules, we must be notified before the hearings commence. In that event or if other
issues should arise with respegt to Safeway, we understand from the Judge's clerk that the Judge is amenable to
hearing the Safeway matters separately to allow more time if requested by Safeway and the Debtor,

Thank you for your attention to this matter.

Jennifer M. Gore

Mzayor, Day, Caldwell & Keeton, LL.P.
700 Louisiana

Suite 1900

Houston, Texas 77002

713.225-7364

713-225-7047 (facsimile)
jgore@mdck.com

www.mdck com

v W

final asigrid Wre logte sovigrhent
ot des schedule DOC
CONFIDENTIALITY NOTICE:

The information contained in this ¢-mail communication and any attached documentation may be privileged, confidential or
otherwise protected from disclosure, If the reader or recipient of this communication is not the intended recipient you are
bereby notified that any review, dissemination, distribution, copying or other use of this comnmnication is strictly
prohibited. If you have received this communication in error, please immediately notify us by return e-mail and promptly
delete the original electronic ¢-mail communication and any attached documentation. Receipt by anyone other than the
intanded recipient is not a waiver of any aftorney-client or work-product privilege. Although we have implemeoted certain
measures for virus scanning with respect to this email, it is the responsibility of the recipient to ensure that it is virus free
and 1o responsibility is accepted by sender for mny Joss or damage arising in any way from its use. .
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