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MOTION TO EXTEND TIME TO ASSUME OR REJECT LEASES - GRANTED

ADEQUATE ASSURANCE REQUIREMENT FOR ASSIGNMENT OF LEASES - GRANTED AS TO BIG 8
AND SOUTH CAROLINA, ERICA



T: Trying to get a briefing sched. for adv. proc. against two lessors.  On the
20th Mr. J. was here.  Get lawsuit on file and get briefing sched. on file. 
One of the defts is repres. by Mr. Fish and the other is Mr. Fine.

Ct: Mr. Fine is not here.  Do later by phone.

Fish: Two stores involved. #953 and 954.  Don’t know the rush.  PTC is set for
Sept. 24.  

Ct: Won’t decide not to have this confer. right now.  Mr. Walker why don’t you
- if we get done early enough today we can do that later.

T: Mr. Fine will be here on Thursday.  Can do it then.  

W: I have order extending deadline to assume or reject.  Will leave it w/the
court.  

Ct: Deal w/a series of iss. having to do w/the attempt to assume and assign a
variety of equip. leases and real estate leases.  Talk about procedure.  Supp.
to be a final hrg.  

T: Yes.

Ct: Have an iss. w/confidentiality.

T: Order entered states the third party purch. may desig. docs that are
confid.  Parties testifying are from Big 8 and Erica.  Req. their test. be
kept confidential.  However you think it works the best.

Ct: Just Big 8 and Erica?  What about issues dealing w/NewCorp.?  Put off
until the 9th?

T: Got info from NewCorp. after the mailing.  Sent out another mailing and
have agreed we will hear NewCorp. obj. on Thurs.  

Ct:  All those lessors you agree and understand it won’t be heard until two
days from now.

K:  Yes.

T: Talking to equip. lessors.  What is set for hrg today is not cure amt or
iss. of severability.  We will not have a final hrg this afternoon on what
docs constitute their lease.  I will try to collect those docs by Thurs.  Like
to tell these people on the phone that that won’t be deter. today.  

Ct: Iss. about approp. lease docs - obj. comes back and says not all the docs. 
Say those aren’t the complete set and are sending it back to you.  I noticed
there is a req. for a briefing sched. w/respect to the iss. of the leases. 
Severability of the leases. 

T: Yes.

Ct: Talking about iss. of the adeq. assur. prov. to the various real estate
lessors w/respect to 355 (f) (2).  Includes adeq. assur. of meeting the
shopping center req.

T: If no one or on phone that disagrees that they have not drawn any obj.
w/respect to adeq. assur. there is no iss. and they can leave.  Narrow it down



to two assignees.  

Ct: Pay & Save, Food City and...   Any lessors here who are asserting the
adeq. assur. is insuffic.  Not hearing any, that is fine.  All those here
w/respect to those 3 assignees are welcome to leave.   

T: Fen and Claiborne - w/drawn from consideration.  Stansell and Jameson drew
one obj.  Understand that is not going to be heard this afternoon.

Price: Put off calendar at this point.  Premature to set it.

T: We will hear the proposal to assign Big 8 Foods.  Talked to Finova.  Not
sure if he wants to partic.  South Carolina, Erica.  Three obj. from
landlords.  

Ct: It seems to me that there won’t be a prob. w/a brief opening stmt or
closing argum.  Have had folks cross examine by telephone.  Given the size of
the group it may be more diffic.  

Giron: Finova didn’t actively intend to partic.  

Christian: Did file obj. bec. we did not receive our ntc until Fri.  Have
reviewed those docs.  Willing to agree and accept assign. to South Carolina,
Erica.  Would like to listen in.

Prince: Do not have any obj. w/assignees.  

Eisenbach: In same position.  No obj.  Have one on NewCorp. 

Caffrey: If I could be assured that Store 880 is not on the table, I will
leave.  

T: Can give that assurance.  

Puccini: Greenleaf did file obj. and bel. we have an agmt.  Will be w/drawn. 
Spoke to Mr. Walker.  

T: I did not have a chance to talk to Mr. Walker.  Sure it is true.  Will do a
brief opening.  Two assignees for you to listen to.  Mix of legal standard. 
Some stores are in shopping centers and some are not.  Straight adeq. assur.
standard or...  Bel. the evid. will show they both are in stronger financial
position than Mar. 1991.  Have good eq. and good operators.  Can perform under
lease.  Case law is scanty.  Legal ques. is what exactly does this standard
req.  Our research has indic. a couple of cases.  Get to evid.  Evid. will
show you will have no trouble.  We can move forward and you can make finding
of adeq. assur.

Ct: Any one else what to do opening for adeq. assur.  O.K.  Anyone against. 
Mr. White:

White: File a # of obj.  Trying to preserve our position as to the cure amt. 
Agree w/that.  Still have our obj. on adeq. assur.  Financial condition of
Furrs.  Assign. of store to Big 8.  Our partic. lease is it will be oper. as
First Class grocery facility as of Mar. 1991.  Supp. to be used as first class
grocery store.

Ct: Concerned it is a second tier store.  Will disrupt tenant mix and cause
harm to our shopping center as a whole.  Have a witness.

Merrill ?: Failed to prov. year end financial stmts. and tax stmts.  Client is
in Germany and doesn’t speak English.  Don’t feel there is adeq. assur.  



Ct: What about the conc. about the stuff hadn’t been prov.?

T: Sent out info. as it came in.  Info. from Erica was subst. portion set out
in your order.  Faxed out Monday.  Bal. sheet and income stmt that was one
month more recent.  Was addit. info. that did not chg. the picture at all.  
Wish I could have sent it out last week.  Trying to get together by end of
month.  Given time to obj.  If at the end of test., it appear to you he hasn’t
been able to cross examine the witness, we can come back on Thurs.  Keep it
moving.  

Ct: Not heard enough yet to sugg. the obj. ought to be overruled.

M: May I respond?

Ct: Just said I won’t overrule your obj.  Safe right now.  

T: Like to call Mr. Mortensen.

TESTIMONY OF STEVE MORTENSEN (sworn)

T: Move admission of exh. 21.

Ct: Everyone have a copy.

W: Not furnished a copy.  

Ct: About to get a 4 in. vol. in which you can digest in next 5 min.

T: Only two exh.  

Ct: My concern is we are having a final hrg.  Mr. M. is testifying about this. 
Not clear if Mr. W. is going to cross examine that he has meaningful oppor. 
Did you just get this?

K: Rec’d two min. before you walked in.  

Ct: Any obj. to the admiss. of this doc.?

C: No obj.

W: We do obj. just on basis that we have not had a chance to review it.

T: Not able to talk to his witness.  At such an accelerated sched. I just got
these yesterday and worked late into the night.  If we had more time, it would
be great and all be more ready.  Given where we are and time lines we are
oper. under.  Didn’t withhold it nor did he.  At end of day we will get to
place where we all are comfortable with.

Ct: Will admit exh.  Doing that bec. I suspect that these docs - no reas. to
think these docs are partic. suspect or bec. they were created specif. for
today’s hrg.  Might have opin. worked into it.  

T: One alternative - go thru direct exam.  If Mr. W. is not satisf., we can
give him oppor. to cross on Thurs.

Ct: Were you planning on being here?

W: Not planned on it, but could be here if needed.

Ct: Will admit it.



TEST. CONT’D

T: Move admiss. of exh. 22.

Ct: Same obj.

W: Running obj.  

Ct: Admitted under conditions prev. described for exh. 21.

TEST. CONT’D

Recess

TEST. CONT’D

CROSS EXAMINATION BY KEVIN WHITE

T: Call Richard Powell.

TESTIMONY OF RICHARD POWELL (sworn)

T: Some test. will be confidential.  Need direction from court.

Ct: Anyone have thoughts?  (No answer) Clear the courtroom of those folks who
are not directly involved in this one way or the other.  Includes UCC, Fleming
and include Kalisar.

C: No.

Ct: Nobody can every say you disclosed info. inapprop.  When that point comes
Ms. Velasco that includes you.

V: No. prob.

Ct: Court reporter will make sure that that portion remains confidential.

TEST. CONT’D

Ct: I need to order everybody here in the courtroom that Fleming and Basset
folks need to keep this test. confidential.  If somebody asks you what was
said this afternoon, you can’t do that w/o a court order.

TEST. CONT’D

Ct: Who all is on the phone.  Eisenbach, Prado, Giron, Christian and Prince.

C: Assigned to So. Carolina, Erica.  

G: Assignee of Finova’s Equip.  

Ct: Ms. C. I’m going to let you listen in, but promise you won’t disclose this
info.  

C: My firm repres. Big 8 Foods generally.

Ct: Is there a prob. w/Ms. C. listening in?  Mr. Powell has indic. there is
not a prob.

TEST. CONT’D



T: Move exh. 2, 3, 4, 5 and 6 into evid.

CROSS EXAMINATION BY KEVIN WHITE 

Ct: Had test. of Mr. Powell.  Mr. White will pres. test. for LSF Bassett.  

W: I’ve got some exh.  Don’t think I have enough vol. for all the lawyers
here.  Will hand court a copy.  Call Ken Waters.

TESTIMONY OF KEN WATERS (sworn)

W: Our intent. to offer this witness as expert witness.  Offering LB1 at this
time.

T: No obj.

Ct: Admitted w/o obj.

TEST. CONT’D

W: Offer exh. 6.

VOIR DIRE

T: No obj. to that admission.

Ct: Admitted w/o obj.

TEST. CONT’D

W: Offer LB5.

T: No obj.

Ct: Admitted w/o obj.

TEST. CONT’D

CROSS EXAMINATION BY THUMA

T: Move to witness w/South Carolina, Erica and then move to closing.

Ct: My inclination also.  Can do closing later.   Let them get on a plane and
go home.

T: Call Ray Schalk.

TESTIMONY OF RAY SCHALK (sworn)

T: Move admiss. of exh. 8.

Ct: Obj.  

K:  Yes.  Said he purch. Food Basket in 2000, the doc. says 2001.

S: Is incorrect.  Was 2000.

Ct: Treat as quick voir dire of witness.  Will admit exhibit.  

TEST. CONT’D



T: Move admiss. of exh. 9.

K: No obj.

Ct: Admitted.

TEST. CONT’D

T: Admit exh. 12.

Ct: Admiited.

TEST. CONT’D

T: Move admiss. Of 13.

K: No obj.

Ct: Admitted.

TEST. CONT’D

T: Move admiss. Of 14.

K: No obj.

Ct: Admitted.

TEST. CONT’D

T: Move admiss. of 15.

K: No obj.

Ct: Admitted.

TEST. CONT’D

Ct: Exh. 10?

T: Yes.

K: No obj.

Ct: Admitted.

CROSS EXAMINATION BY MERRILL KALISER

REDIRECT

C. Miranda: Wanted clarif. of these assign. to insure that whatever order is
entered wouldn’t diminish our rights.  

Ct: I read the resp. w/respect to Charlene Green in Lakewood Shopping Center. 
It is my understanding the position of those two lessors that by agreeing to
this it didn’t release oblig. it had.  Benef. from bankr. code released liab.
would be the dtr.  

M: We stick to our position.  

T: That is our case on South Carolina, Erica, Inc.  



K: Here for obj. on Stamsell.  Has lease been rejected.  

T: One obj.  That has been w/drawn for consideration.  Don’t need to worry
about adeq. prot.  

Ct: Dtr has rested on LSF Bassett and obj. of Claus Doelling.  Is LSF Bassett
going to put on evid.

W: No.

K: No.

Ct: No basis for rebuttal.  Close of evid. presentation.  Have 5 min.  Propose
to do for closing.  Do one min. ea.  Come back on Thurs. or do by phone
another day.  

K: Only need a couple of min.  Happy to do by phone.

W: Couple of min. myself.

Ct: Try and tell folks what my thought is.  Maybe I ought to do that now. 
These are my thoughts.  One of the concerns I have - start off w/LSF Bassett
case.  One is this does seem to be a shopping center that is struggling a
little bit.  Don’t know standard.  What was situation in 1991 w/Safeway?

W: Two assignments.  Standard would be in 1991.  

Ct: As to situation now?

W: Right.

Ct: Does seem to me this is a center that is struggling a little bit.  Also
tell you I had some concerns about the witnesses test.  Not sure how
comprehensive Mr. Waters test. is w/respect to Big 8 stores.  Not deciding
that iss.  What came across to me when I listened to test.  W/respect to the
test. of Mr. Schlack and iss. of Fleming comfort letter.  One thing that seems
obvious if there is an order entered approving that assign. there has to be a
provision the requisite financing in place to fix defaults that exist.  Would
have to be financing suffic. to allow those stores to operate w/full
inventory.  Some test. about what kind of inventory would have to be purch. 
Any ques.

T: Will be back here on Thurs.  Do closing argum. before we start?  

Ct: 8:30 Thurs.  


