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Ct: CGone over contracts and read M. Messina's brief. Found it fairly
persuasive. Inclined to let other fol ks take shots at what you have done.
Thinking it would nake sense to let the other fol ks take a shot at what you
have al ready done. Leave you feeling deprived for chance to have oral

ar gunent .

M M. Wallach is here to be a witness and will call M. Golleher and M.
Mays.

C: Tell you where | amconing from Can tell me whether you want testinony
or not. First of all, the initial ques. | have is based on ny recollection of
the hrg in Nov. M recollect. is | asked a # of ques. of M. Mssina and M.
T. answered themquite clearly. M ques. was | was concerned about req.
imed. pynt to M. G and M. M would further conplicate iss. of

di sgorgenent. M. T. said that is not an iss. bec. whatever noney doesn’'t go
toM. G and M. M doesn't go to admn. clnts. Goes to |enders. Thought
they agreed to that. Talking about a pynt to Colleher and Mays that gets
treated other than a carve out. Does that ring a bell w anybody here.

M Yes. M. T. pointed out there was a cost of sale. Wy it should be paid.
Ms. Behles was here and didn't obj. Said get an order approved reflecting
that, but couldn't get that agnt.

F: W were not here. Don’t recall being notif. of hrg. Like to explain to
you why agnt was clear. Didn't subord. to second $750k. Subj. to
di sgorgenment. Like to addr. it.

Ct: & ahead and do that. Treating first and second figures as differ.?

F. Yes, based on contract. Subord. Looking at M. G contract. They are
alnost identical. Exh. A attached to menorandum of success fee. Looking at
one that | printed off website.

Ct: Consulting agnt?

F: Yes. Pg. 9 - get to subord. part. Parag. 16. No identif. of anybody on
signature pgs. Not signed. Not going there. Know there was an agnt. Not be
right to stand on that.

C: Ddn't | approve that consulting agnt?

F.: Yes. Not going there. Parag. B is subord. clause. To extent does not

have cash to pay any portion of signing bonus, nmin. bonus or reinburs. exp.
Not success bonus.



C: Agree

F. Get into what is mn. bonus. Wre paid the min. bonus. |If go to part
tal ki ng about bonus, pg. 3 on conpens. M. G sect. 4 (c¢) (1). Success bonus
is this calculated ant. First $750. That's the success bonus. Mnim is in
last - pg. 5, parag. E. ldentifies there is a mn. bonus of $750k paid no
matter what. Do they get that second $750k. Not the deal. | have two
exhibits | have givento M. M and M. J. One is a letter. Are copi es out
of nmy file. Ltr fromThuna to D. Heller. 3 weeks after ct approved this
transaction. Concern was - agnt between | enders, parag. 16 (b). Success
bonus less the nin. bonus nay not be paid or not paid in full if case is

adm nis. insolvent. Talks about subord. Subj. to disgorgenent risk. Ltr
back fromHeller to M. T. saying he agrees wthe analysis. Said he would see
if he could chg it. Not chg'd. Split $750k. Paid that right away and had no
obj. toit. For the rest of their success bonus entitled to adnin. cIm |If
entitled to recover, get paid in full or part. W think they ought to get
paid the $750k they got paid, but no nore. Refuse to subord. to it. Agreed
to deal

C: Was there a success event that occurred here?
F: Yes, why entitled to admin. clm

Ct: Consulting agnt in parag. 4 - pg. 5. 4 (c) (Il) (e). (Read) Doesn't
apply. Tal king about success bonus. It was - it is ny recollection that the
reas. they got paid $750k initially it was clear whatever the di sgorgenent
turned out to be | was thinking at that tine it mght apply. Easy to grant
$750k. That was in the context of awardi ng success bonus based on success
event. Subsec. E doesn’t conme into play at all. For all practical purp. the
senior lending had a prior. over admnis. clns. Those in which the | enders
said we will nake an except. here. Contained in parag. 16. Al so w respect -
not necess. subord. |f success bonus is treated as success of sale, it

woul dn’t have necess. even fit into this parag. 16

F. Dffic. | have wit is parag. 16 starts out wa specif. refer. Prior lien
Wai ve that lien for specif. things. That specif. understanding of parties
after contract neno they recog. the prob.

Ct: That seenms to be a separ. argunent you are naking. Tie together. M
anal ysis is based on reading contract.

F. Prob. w cost of sale theory is you have a specif. prov. in this contract
that first recog. the prepet. Prior lien on all assets. Wiver of subord of
lien of lenders. Specif. agreed. Not the rest. That specif. clause is
refer. to cost of sale. Was the intent of the parties. Wy G and M were
concerned when they realized the estate may be insol vent.

Ct: Seens to ne that what parag. 16 was contenplating and parag. 4 (c¢) (I1)
(e) was contenplating was possib. there wouldn't be a sale. Was a fall back
provision. |f not a success event, get reinb. for costs and signing bonus.

If success event, certain ant of that doesn’t become inportant anynore. Have
a defined thing called a success event. Bring in a chunk of nmoney. Qught to
be entitled to get paid



F. If enough to pay off lenders. |If admnis. insolvent, don't get it. Only
covers the mnim bonus. Conme in and spend tinme and will guarantee you $750k.
Any nore that that get adnminis. cIlm Quar. $750k. W get paid and you get
admnis. cilmfor rest. Wen a specif. clause for entire lien of lenders, is a
specif. subord. it could have said success bonus. dearly was not the intent
of these parties.

C: If governing lawis State of NM- Loretto Mall case. Wsn't it Judge

Mont gonery that decided that. Said every piece of evid. you can put in cones
into this thing to deter. what the parties agnt. is. Does seemto ne what the
di scuss. were nmight turn out to be rel evant.

F. Call performance of parties of contract. Recog. pledge. Ws a
prioritization.

Ct: Your argum is the success bonus has an even lower prior. using that term
loosely than - gets treated as a regular adminis. clm

F. Use that word priority. Agreed to be paid, but assuning there is enough
noney in prior. schene.

C: Parag. 7 (b) says will be referred to Triple A What is situation there?

M Haven't discussed it and don't think it applies. Identif. Agnt is between
Furrs and Golleher and Furrs and Mays. Dtr in possess. are not in
di sagreenent over this. | don't think it cones into play.

Ct: Agree w his anal ysis?

F. Happy to have it resolved here. Have to show consent of |enders.

M Like to respond and put on evid.

Ct: Does trustee have anything to say in connect. wthis. GCo ahead M. M

M General specif. argunent is disingenuous. Lenders agreed to parag. 16 bec.
they had to. Required subord. Bound by other terns of agnt. M. F. point
that the success bonus is not nentioned in parag. 16 is ny point. Not
covered. GCo back to parag. 4 (c) (ii) (e) it gives you a definition of

m ni mum bonus. M ni nrum bonus only occurs if only no success event. Refer.
to $750k doesn’'t exist. Parag. 16 doesn't apply to a success event. Differ.
termand dealt w specif. in beginning of parag. 4.

C: Wuldn't it have been easy to put in parag. 16 a sentence that says
doesn’t apply as success bonus. Treated as cost of sale.

M Sure, when in a dispute can conme up Wl anguage. No subord. if thereis a
success event.

Ct: Doesn't say explicitly in here.
M Don’t think so. They only subord. to what they agreed to. Had to be

included in 16. Standard contract interpretation. Mans if totally
insolvent. |[|f these guys were unsuccessful, get zero. Specif. provis.



deal i ng w success bonus is parag. 4. Lang. out of proceeds of sale.
Ct: Wiere does it say that?

M Parag. 4 (¢) (1). Under the caption success bonus. (Read) Very specif.
about that. M. F. argum says it doesn’t nean anything. Wy put it in
there. The repres. of Heller told M. Mays and maybe M. G  Expressly negot.
they didn't need it bec. it was covered. M. J. will tell you he wasn't part
of this negot. Skadden, Arps was involved. Was m staken about it. These
guys were so upset bec. they thought the lenders were pulling plug. Wrried
about being paid fromget go. On Monday you entered an agreed order that gave
Sol onon their $1.5m | as a cost of sale and not subj. to prior lien. Approach
you w copy of Sol onon agnt. Want to conpare | anguage.

C: I've got a ques. | need to ask M. Fish and then let M. J. talk. o
ahead.

M Only lang. that gives rise to trans. that fee was a cost of sale. Qher
lang. in here. # of itens where we needed a subord. In their contract -

Ct: More concerned about specif. agnt. Wat | do need to hear fromM. F. is
his resp. to lang. of parag. 4 (c¢) (1) that says success bonus shall be paid
at success event and cl osing.

F. Are several resp. to that. The success events under ch. 11 woul d have been
paid at closing. Not relevant. Real answer is the |enders involvenent in
this contract is sect. 16. Refers to an agnt of pre-pet. senior |enders.
Early part of contract is between Colleher and Mays and dtr. Like dtr hiring
a lawer. At closing lenders have right. WII| and good. GCet our |oan paid
first. Wuldn't have agreed to this. Agreed to take $25k a no. ea. and $750k
guaranteed bonus. Was the deal. |If get nore, they get nore. |If dtr enters
into contract and lenders are not party to that contract waive cash coll.
rights. Lenders have to agree to that subord. No subord. to success | enders.
Have a valid adminis. cIlm Not supported it. That is where we part conpany.
W didn’t waive or subord.

Ct: Wiere | amhaving a prob. Had a hrg on this contract and no appeal taken.
Seened to nme at point at which this contract was bei ng approved by court if
the I enders position that these fol ks should not be paid out of closing costs,
sonebody shoul d have stood up and said not like a title co. who is going to
get paid as standard cost of closing. Not going to agree they get paid out of
our cash. How do you have a condition to such closing and have them get
treated as an adminis. expense. Those don't work.

F. Not sonething we agreed to.

C: Aren't you bound?

F: Yes and No. Have |awyers that were hired. Are carve outs regarding pymnt
of those lawers. C said you will be paid after applic. this nuch and that

much. Court entered order approving it.

Ct: None were to be paid out of closing and success event.



F. Bound as every party of this bankr. is. Not bound to waive on collateral.
Not bound to use cash coll. 1Is sect. 16. Wuat was the deal. Have specif.
provision. Not success fee, minim bonus. This was - didn't cross exam ne
M. T. as to who he repres. Tal ked about what we understood the deal to be.
At that tine M. G and M. M were running the dtr. Ws faxed to ne on June
22. Subj. to disgorgement. On Solonon it is totally irrelevant. Put into
carve out. Unfair to refer to another deal. Wiuoever drafted the attachnent
to M. T. e-mail understood.

Ct: Treating all this as opening stnt.

J: The position of ch. 7 trustee is clear on it’'s face. Qught to get paid.

Fi nancing order a $1.5m | was reserved in connect. wthis bonus. Doesn’'t
cover the avoid. actions. |If pymt nade that is jr. to lien of |enders doesn't
cover avoid. action. Under Sol omon order is a provis. the $1.5m | was paid as
cost of sale. Effect of that provis. is under the first financing order
doesn’t encunber avoid. actions. Ch. 7 trustee's position is the pynt to M.
G and M. M is a cost of sale. Not a cost that the estate bears at this
point. If the ct should deter. it is not a cost of sale and a general admn.
clmwould dilute recovery to all admn. clnts. Reduce ant of clms to be
paid. Have to await the outcone.

C: Irrelevant right now whet. estate has noney to pay all adnmin. clns.
J: Right. Under contract it is a cost of sale. Is relevant. Only paid if
cost of sale. Wrespect to the neno fromM. T., that commun. was nade when
dtr was negot. a wind down agnt w lenders. Made in supp. of lang. Not
adm ssible for that reas. Wo repeating too nuch the argunents al ready nade
it isthe trustee’s position it is clear under agnt is differ. than mn.
bonus. |If there was no subord. and no success, that fee wouldn't get paid.
Sore protection. Made sense for contract to be structured the way it was. |If
a success event, a differ. mech. to pay.
G: M. M argum
J: Yes. Prepet. lien of lenders was in excess of $750k. |[If had a success
event of sale nore than $50m|. the case would be insolvent. Was req. that
noney be paid at closing. Even under circum there would be no noney to pay
it even if cost of sale. Parties wouldn't have intended to be obligated.
M Call Terry Wall ach.

TESTI MONY OF TERRY WALLACH (' swor n)
M Ofer exh. A and B.
F. No obj.
C: WII be adnitted.

TEST. CONT' D

M O fer Exh. C



F. No obj.
J: No obj.
Ct: Fine.
TEST. CONT' D
J: Bel. contract is clear on it’s face.
Ct: Wien all is said and done the way | need to addr. this is look at all
test. and to violate the rule | think | need to sort all those things out and
will go forward. WII take it under advisenent for lack of a better term

M Agree wtrustee. But, want to get all of it in.

Ct: That's the approach | amtaking. Anything cross fromtrustee.

J: No.

CRCSS EXAM NATI ON BY P. FI SH
C: If paidin full, | understand w except the possib. of disgorgenent they
wouldn’t obj. to this pynt. Snall enough to point where it woul d make sense
to treat themas paid in full. |If subj. to disgorgenent for sone ant of

noney, then taking that into consideration any award would be subj. to
di sgorgenent. Not being any other obj., presented here today we coul d make
that award to M. G and M. M

F. Terns of disgorgenent have been a great # of discuss. |'’mnot as confident
that we will disgorge. If paidto M. G and Mays w sane provis. we are
facing, if says we have to give it back, we give it back then argue. Track
our disgorgenent lang. |Is reasonable and if we don’t have to disgorge. WII

be delighted for themto get their noney, just not out of our pocket.
Ct: Does that work?

M M clients would be paid renain. $750k now. Subj. to sane req. of

di sgorgenent that prepet. Senior |lenders would. Still reserve right to assert
our claim M clients just want to nake sure it is pro rata. Their ant of
di sgorgenent is proportionate. |If req. to repay $3ml, don't have to cone up

w al | noney.

F: If we wanted themto disgorge, we would have filed a ml. Argue about whet.
they are entitled. Anybody is a target for disgorgenent.

M Haven't seen the disgorgenent order. Apprec. the explanation.
Ct: Everyone needs to be on sane pg.
M Have a minute to talk about M. Jacobvitz.

F. Take a brief recess and dig up that |anguage.



J: Ask for a point of clarification. Concern it doesn't encunber avoid.
actions. If willing to agree this pynt would not...

F. Everything is up in air.

Ct: No noney that has cone in on the avoid. action.

J: Correct.

C: | want to nake this clear for ny own thinking. Heller’'s concernis if it

has to disgorge, that it will sonehow have | ost some rights. Wnts to get all
noney back to the estate. Wants to assert it's full senior |ender rights.

Doesn’t want anything comng out of this as lender. |[If Heller has to put up
$3m | wll expect CGolleher and Mays to refund on a contingent basis the full
$750k. May be wrong, but may do to help nake up $3ml. G and M woul d have
use of $750k and not ever have to put it up. Saying this out loud. | don't

think in those circum it would be approp. to ask senior |lenders to give up
those rights until the noney shows up. M thinking about where we are. Want
us to get you a copy of that order?

F: Wuul d be useful.

M Qher aspect is not waiving rights to assert their clns. MetLife did not
obj .

C: Right.
M Jenni e Behl es indicated she didn’t have an obj.

Ct: MetLife was at that one. Regardless MetLife is not here today, Heller is
init's capacity of lender. Take a break.

RECESS

M This isn't going to work. dients don't want to cone back and forth. Wan
to get over with. Thought we had it settled.

J: Ch. 7 trustee takes position it is a cost of sale.

Ct: want to go forward?

J: Yes.

F. Makes nore sense to not go forward if there is no disgorgenent by us. |If
our disgorge then this should be factored in. Think $750k is not that big a

deal .

M It is a big deal to cone up w $750k. Have hour of testinony. They are
here.

C: It seens wdue respect M. M having to pay back the $750k is subst.

differ. than not getting it at all. |I'mstruggling wthis standing issue. It
nmakes sense we are here today and ready to go forward. Apprec. insight M. F
prov. to court about definition about whose ox is subj. to getting gored here.



Into this hrg and have people back in for this. Go ahead and have hrg. Make
decis. on nerits. M. Wallach resune stand.

M Done w him
C: Have redirect?
M No. Call M. Colleher.
TESTI MONY OF GEORGE QOLLEHER (swor n)

M O fer Exh. D.

F. No obj.
C: Admtted.
TEST. CONT' D
F. bj. Hearsay.
M |s not hearsay.
C: Argum is partly contradictory. |If subm on basis sonmebody on other side
said X, or did or did not do sonething it is admssible for that purpose. |[f
an admi ss. for a party, |’ve got a ques. about that. Wile the trustee is a

party here...

M Don’t exist. O fer for first purpose.
C: Still have obj.

F: Not ny client -

C: Understand all that.

TEST. CONT’ D

J: No cross.
CRCSS EXAM NATION BY P. FI SH
REDI RECT
M Call M. Mays.
TESTI MONY OF GREG MAYS ('swor n)
RECESS
CRCSS EXAM NATI ON BY JACOBVI TZ

CROSS EXAM NATI ON BY FI SH



F: Adnmit exh. 2.
M No obj.
C: Admtted.
CRCSS CONT' D
M No redirect.
C: Are resting?

M | wanted to offer the order and fixing conpens. to P. J. Solonon. Filed
Jan. 14, 2002 docket #1484.

Ct: Was it subj. of negotiation?
M | bel. it was. Talking about -
Ct: Can argue it right now Milling over that ques. in ny mnd. Inclined not

to admt that partic. order for purp. of having evid. effect. Not tried. No
ajudic. on ny part. Raised as conpronmi se of sonme sort. Court policies gener.

don’t want to admt conprom for a variety of reas. |If admt, nay end up
chilling further comprom in the future. Wthat in mnd that is what | am
t hi nki ng.

M Have a specif. agnt in Solonon agnmt. Meaning of lang. in sec. 4 as
condition of sale. Test. and evid. uncontroverted. Ltr agnt from Sol onon.
Enhancenment to that |ang. Agreed $1.5m | based on lang. sinply was suffic.
for themto feel 90% Bec. of the specif. circum Don’t discount policy
action. Agreenent of parties it is approp.

F: May | see it and respond.

Ct: No. Should not be admitted. Not close enough to what we are tal king
about. Sentence out of pg. 3 of doc. has been testif. to. |Is suffic. Addit.
req. for pynt beyond $1.5ml. Al goes to an iss. of whet. or not what they
shoul d have gotten paid. Not relevant enough for what we are doing here
today. Agmt admitted into evid. as admi ss. of |lenders that would serve to
elucidate lang. | will refuse to admt what is proposed as exh. E of P.J.

Sol onon Order. Wthat Colleher and Mays are resting their case. Does ch. 7
trustee want to put on case.

J: No evid.
C: Any evid.?
F: No.

Ct: Ready for closing argunent. Want to do brief closing argunents now and
take a break and conme back at 1:30 for a ruling.

M Yes.



CLOSI NG ARGUMENT

M Asked M. F. what about that lang. He never really answered about that
lang. Said weren't parties to that agnt. |If the court were to higher a real
estate broker could have a cost of sale. Never becone lien. Revealing exh.
today was resp. exh. 1. M. F. nade such a big deal about fact the lang. in
parag. 16 went fromall of the success bonus to everything. Way 16 was
finally drafted. Still negot. Ddn't nake a big deal about fact as a
condition to closing. Heard fromM. G test. it was belief that was suffic.
to nmake a cost of sale. Solonon contract was the only lang. in there that had
refer. to sale. Waker than this lang. Called a trans. fee. If called a
comm ssion would be easy to relate to. Lots of testinony of |enders.
Inmportant things to renenber in interpret. this is they were assured of being
paid 100% These peopl e have extraord. expertise. Wre volunteers. |f help
solve this prob. only assur. would be paid in full would notivate them
Reasonabl e person wouldn’t enter into this deal unless the contract as witten
was i ntended to nmean just what they said. Could come up w20 differ. phrases
to make this clear. Cs point earlier was well taken. Maybe | enders didn't
sign on. Pushing you hard to approve it. Surprised ne they didn't mention
our lien would be on these proceeds. Interpret as an entirety as a whol e.
Renders the | ang. payable at sale and condition at sale. Zero neaning. Lang.
was put in there to assure they got paid.

J: Under the contract there is an express subord. should there not be a
success event. Not make any sense to have a contract to nmake sure that $750k
got paid wno protect. at all. Subord. only applies. Mn. bonus payabl e.
Consistent wtest. Protect. in case there was no success event. |If a success
event still have a protection. Cost of sale provision in parag. 4. Subord.
was only by bank group in parag. 16. Had first pre-pet. loan. D dn't really
need subord. fromMet. Jr. lien. |f sonmeone is ahead of Met are protected.
Cost of sale paid at closing. Uncontroverted evid. Wat parag. 4 neant.
Meant they got paid of the top. Assured that tine and again by the |enders
that was also the lenders intent. The neno put into evid. by M. T. does
contain a provis. (read) M. T. was attenpting to clarify the agnt to nake it
clearer. Subnmit that his reading of contract didn't go deep enough. Look at
contract carefully is clear that it is payable off top and cost of sale. |If
pynmt is not so construed M. G and Mays have admin. clm

C: Last consideration seens to be irrel evant.
J: Agree. Explains trustee' s position.

F.: VE ought to identify what is undisputed and what is disputed. Disputed
there is no subord. dear, undisputed.

Ct: Undisputed parag. 16 doesn’t nention success bonus. Wen say clear there
is no subord. gets into anbiguous lang. Parag. 4 could be construed as
subor d.

F. Lenders didn’t agree. They agreed to first one. Look at top. Consulting
agnmt. Doesn’t say lenders agree to. Test. was |likewise that way. M. G
said they agreed to subord. to the $750k. That's the first one. Wat do you
do wthe balance. Both M. G and Mays testif. that everyone in world told
themno prob. to getting paid. Have M. T. Itr. No pynt risk - do have pymt



risk. DIPfacility had to be paid first. Prepet. lenders to part that was
subord. to. Have a disgorgenent risk. At closing things were paid off the
top. M. G and M. M was reserved off top. Plenty of nmoney to do it. Wien
said they would get paid off top the prob. is the disgorgenent. |f not enough

noney to pay in full, go back to disgorgenent. Phrase is cost of sale. That
termis not in bankr. code. What is here is 506 (c). Cost of recovery
assets. Many costs of sale approved. |In this partic. case the | enders
entered into was that off the top we will guar. you pymt after DIP facil. is
paid for Y of bonus. That get paid ahead of our senior lien. Wen talking to
M. H is he going to be paid off top, sure. |I'mstruck by conflict of this

neno and the testinony. G and M told themyou have no prob. Quar. to be
paid. Witten commun. is quite clear as being paid as an adm nis. expense.
Only docunentary evid. of what |lawers were telling G and M |If these
parties intended to subord. would have said it. Just put it right here.
Quaranteed. Didn't do that. Not this deal. dmof admnistration. Ran
risk. Right answer is what was proposed earlier by consent. The $750k shoul d
be paid to G and M if agreed to sanme disgorgenent the |lenders agreed to. W
did not subord. to this second $750k. M. G and M. M both acknow . and
admtted we have a lien on the assets and proceeds. Proper result is we got
our noney so they get their noney, if we have to give back, they have to give
back.

M M. Fish said agreed to subord. for $750k. Not what contract provided.
Covered by 4. Trade off for adding that lang. it is uncontroverted. Of the

top like a real estate comm ssion.

J: Fish said sec. lenders were paid off the top. Means before di sbursenents.
Hel l er was paid as lien holder under that order.

C: Cone back at 1:30.

RECESS

RULING:
1334 and 157; core; 7052

| am ruling that G& M are entitled to be paid atotd of $1.5mm asacogt of sde, of which they have
aready received $750m.

| find that the contracts— Ex. A and B respectively — as gpproved by this Court after an evidentiary
hearing, are unambiguous on the relevant terms, and have the meaning argued for by G&M. | dso find
that the additional or parol evidence presented, properly evaluated, supports the G&M interpretation of
the contracts.

More detail:

Has been sufficient notice to dl interested parties, including without limitation MetLife.

| dso rule that any requirement of arbitration (and not saying that there is any) has been waived by the



conduct of the parties in bringing this matter for resolution here, and has been acquiesced in by anyone
who did not object to the matter being litigated and decided here in court.

Para 16 is clearly a subordination agreement, but it gppliesin other circumstances, & least to some
extent. It gppliesin part when there has been no “ Success Event”. (I say “in part” because clearly
some of paragraph 16 is gpplicable, such as the payment of the sgning bonus and the monthly
payments have priority over the Heller prepetition lien interests) And in the context of no Success
Event, it provides a further minimum payment to G&M.

Para4 of the contracts (Ex A and B) provide unambiguoudly that in the event of a Sde Event (and it is
not disputed that a Sale Event occurred which resulted in net proceeds of about $84mm), the Success
Bonus (defined in 4(c)(i) and (ii) would be paid “at the closing...and as a condition to such closing.”
This language clearly contemplates thet, in the context of a sde for $84mm, there would be no closing
without G&M being paid the Success Bonus. The treatment of their payment, in other words, is
essentialy the same as that of aread estate agent who has procured and completed the dedl that is
effectuated by the closing. Whether one considersthisto be a*“subordination” is a conclusory
gatement or semantic dispute, to some extent; what is important is the operative definition and
interpretation of the paragraph that | have ascribed to the paragraph.

Para4 dso contains within it an implicit understanding or arrangement that, since the Success Bonus of
$1.5mm is one of the closing cogts, in essence, it does not redly condtitute the cash collatera of the
lenders, just as the title company fees and ared estate agent’ s fees (were there to have been one),
would not be counted as proceeds of the sde of the assets and thus cash collaterd. Thus, this part of
the contract with G&M differs from the hiring of an attorney for the edtate, as an example. Inthiscase
the hiring of G&M, approved by the Court pursuant to these contracts, provided an explicit payment
mechanism. Edate professonds usudly do not get that treatment, athough a notable (and perhaps
useful) exception is when specid counsd is hired to pursue a contingency fee case for the estate and
explicit provision is made for the attorney to be paid out of the proceeds of the recovery itsdlf before
anything goes back to the estate. In this case, when the Lenders — the Senior Prepetition Lenders
(Heller, BofA, and Heet) and MetLife—did not object to the hiring of G& M, they in effect agreed, a
least a thet time, that this would be the effect of Para4 of the contracts and hiring of G&M. Thus,
whether technically the $1.5mm (and it is a Success Bonus of $1.5mm, rather than a Minimum Bonus
of $750m and an additional payment of $750m) never is treated as proceeds of the estate’ s assets that
had been secured to the Lenders, or istreated as having come into the estate and the Lenders are
deemed to have consented in Para 4 to its payment to G&M immediately, makes no difference.

And from what has been said, it is clear dso that none of the $1.5mm is subject to disgorgement, any
more than the title company fees are subject to disgorgement. The $1.5mm was part of the cost of
sde.

The parol evidence further reinforces this interpretation reached only by consideration of the contract
terms.



| find credible dl the testimony of Wallach and G&M.

The course of negotiations described by G&M and to some extent by Wallach makes clear that the
Success Bonus would be paid as part of the closing. And in this repect, Ex 1 in fact supports the trade
off described by G& M wherein the agreement was reached to make it clear that the Success Bonus
had different (and in effect even better) trestment than the Signing Bonus, etc. (Infact, thisEx 1
suggests that the Lenders had alot more to do with the contracts that just Paragraph 16.)

The subsequent affirmations by Messers Hays and O’ Neil of Heller, which was uncontradicted by any
testimony from them or anyone dsg, isafurther confirmation of Heller’ s understanding (Heller as lender
and agent).

Thereis Ex 2, the memorandum from David Thuma. However, | find that his memorandum does not
accurately reflect what the contracts provided, probably because he did not fully appreciate dl the
provisions of the contracts, particularly para4. And Mr. Mays testimony about the background of that
request, including particularly the need for JTW to continue working in order to closethe sde, isa
further explanation of the memorandum which dilutes its impact as opposing evidence.

Additiond findings:

G&M were absolutdly criticd to the estate redizing the substantid vaueit did out of the sdes, in
addition to their excdlent management skills. And JTW was criticd to the functioning of the chapter 11
edtate, far more than any other professonds hired by the estate; without JTW and G& M, this estate
would have likely crashed and burned before the sde could be accomplished, and there might not have
even been enough money to repay the DIP lending facility.

There are other pieces of evidence that further support the Court’ s ruling, but | have chosen to not
explicitly discuss and andyze those in this ruling because what is set out here is sufficient to support my
ruling (which | fedl very comfortable about) and | assume the parties would rather have the decision
sooner than have me spend hours formulating additiona explicit findings in support of theruling. | just
wanted to make clear that the above recited findings do not congtitute al the evidence that supportsthe
ruling, in the event there is an gpped.

MM to prepare order. No ruling on interest on the second $750m.

M Req. in our nmenor. our clients rec. interest that was earned on $750k that
was set aside. You haven't addr. that one way or other.

Ct: You can raise it. | had not noticed it particularly.
M | did argue that at the end.

C: If think entitled to that, can file sonething. Wn't amend ny ruling.
Further ques.






