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Michael J. Venditto (N.Y. Bar No. MV 6715)
Ira R. Abel (N.Y. Bar No. 1A 1869)

UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW MEXICO
____________________________________ x

Chapter 11
Inre : Case Nos. 11-0]-10779-SA

LIMITED OBJECTION OF COMDISCO, INC. TO
PROPOSED REJECTION OF REAL ESTATFE. LEASES,
SUBLEASES, AND EQUIPMENT LEASES

Comdisco. Inc. ("Comdisco™), a pre-petition and administrative creditor of the above

captioned Debtor and Debtor-In-Possession {(the "Debtor™), hereby states as follows:
SUMMARY OF RELIEF REQL ESTED

L. By noticc (the " Noticc”} dated June 25, 2001, the Deblor gave notice that it would,
amony other things. reject the portion of Comdisco’s multi-store equipment lease (as defined more
spectiically below. the “Lease™) only with respect to personal property located at certain Closed
Stores'.

2. Comdisco objects to the relief sought by the Debtor to the extent that the Debtor seeks

to reject the Lease without full compliance with 11 U.S.C. § 3065, In essence, the Debtor is secking

' As defined in the Notice and the accompanying motion (the “Motion™), the Closcd
Stores are: location 871, 8100 Venturc NE, Albuguerque. NM: location 903, 810 East 21"
Street, Clovis, NM; location 944, 115 Americas Ave. S. Il Paso, I'X; location 946, 6910 N.
Mesa Dr. El Paso, TX; and location 951, 10765 Kenworthy. F1 Paso, TX.
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the partial rejection of Comdisco’s Lease, which is not permitted under the Bankruptey Code.
Comdisco also objeets to the Debtor’s failure to provide Comdisco with relief from the automatic
stay or contact information with respect to recovery of its Equipment (as delined below).

KR Comdisco is the owner and lessor of certiin equipment (the “Equipment™)® used by
the Debtor in its various businesses.  Accordingly, Comdisco hereby objects to the Debtor’s
proposed actions Lo the extent that its ownership interest in the Lquipment or the Debtor’s tenaney
under the Lease is affected.

4. The Equipment is subject to the Lease. The Debior cannot sell the Equipment” and
it is required to Tulfill its obligations pursuant to Section 303{d)(11) ol the Bankruptcy Code?. The
Cquipment referenced in the I.case was clearly identificd by serial number and description.

BACKGROUND

5. On lebruary 8, 2001 (the "Filing Date”). the Debtor filed a voluntary petition
commencing its Chapter 11 case pursuant to Chapter 11 of Title 11 of the United States Code, 11
ULS.C. § 101 er sey. (the "Bankruptcy Code"). Upon information and belief, the Debtor is
continuing to manage and operate its businesses and propertics as a debtor in possession pursuunt

to Sections 1107 and 1108 of the Bankruptcy Code.

* The Eguipment generally consists of network equipment, phone systems, test
cquipment, work stations, desklop computers, portablc computers, periphcerals, office furniture,
point of sale computers and other personal property, somie of which is set forth on Exhibit € to
the Motion.

¥ The Equipment is subject to the Lease. Comdisco owns the Equipment. The Debtor
can assume or r¢ject the Lease, but cannot sell the Equipment.

4 Upon information and belicf, as of the date hercof, the Debtor is current on

administrative rent with the exception of five (§) invoices for personal property taxes in the
amounts of $2.911.66; S193.80; $37.98; $374.48 and $283.02.
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0. Comudisco is a technology services company. Comdisco is in the business of helping,
its customers maxinize lechnology functionality, predictability and availability.  Among the
technology services offered 1s the leasing of communication, computer and data processing
cquipment.

7. Comdisco 1s a lessor of the Debtor pursuant to an unexpired master Icase of personal
property dated June 23, 1994 (the “Master Lease™) togcether with certain addenda, equipment

schedules and other related documents (collectively, the Master Lease. equipment schedules.
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Debtor’s use of the Cquipment. The Lease 1s extrentely voluminous, but will be provided to
interested parties on request”.

3. Pursuant to the Leasc, the Debtor leased Irom Comdisco the individual items of
Equipment described in cach of the Equipment Schedules and the Debtor commenced making rent
payments pursuant to the terms of the Lease.

OBJECTION TO RELIEF SOUGHT

9. The [.casc has not as yet been assumed or rejected. The automatic stay remains in

effect. As aresult. Comdisco s prohibited from recovering all of the Equipment or the portion

thereot located at the Closed Stores.

* The Master Lease was entered into between Comdisco as lessor and Furr's
Supermarkets, Inc.

" A copy ol'a portion of the l.case was filed with the Court on May 7. 2001 as an exhibit
to Comdisco’s Request for Payment of Administrative Expense. together with a list of certain
Equipment m which Comdisco asscrts an interest.
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10, The Debtor continue to incur an administrative claim for the use of the Equipment
until the Lease is rejected. 11 US.C. § 365(d)(10).”

1. C'omdisco does not, and has not, consented to the abandonment of Equipment located
at the Closed Stores as contemplated by the Motion. Comdisco respectfully requests that this Court
prohibit or modily such procedures, because if the Debior intends o reject the Lease. it must reject
the entire Lease. In re Steaks To Go, Inc., 226 B.R. 35, 38 (Bankr. E.D. Mo.1998)("As a general
principle, assumption or rejection by a debtor in possession or a trustee is an assumption or rejection
of the entirc cxecutory contract.”): In re Metro Transp. Co.. 87 B.R. 338, 342 (Bankr. E.D. Pa.
1O88)(""We recognize that assumption or rejection of an executory contrary requires an all-or-nothing
commitment going torward, and that hence a debtor cannot assume part of an executory contract in

the future while rejecting another part.™)

" Section 365(d)(10) of the Bankruptcy Code states as follows:

The trustee shall timely perform all of the obligzutions of the debtor,
except thosc specilted in section 365(b)(2), first arising from or after 60
days aller the order for relief in a case under chapter 11 oi this title
under an unexpired lease of personal property (other than personal
property leased o an individual primarily for personal. fanuly. or
houschold purposes). until such lease is assumed or rejected
notwithstanding section 503(b)(1) of this title, unless the court. after
notice and a hearing and based on the equities of the case. orders
otherwise with respect to the obligations or timely performance thereot.
This subscction shall not be deemed to alfect the trustee's obligations
under the provisions of subsection (b) or (). Acceptance of any such
performance does not constitute waiver or relinquishment of the lessor's
rights under such lease or under this title.
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12. Comdisco 15 owed a total of $107.861.73" for its prepetition cure amount and
$3.8000.94” as its postpetition cure amount. The Debtor has asscrted that Comdisco’s total prepetition
and postpetition claim 1s $77,908.70.

13. Accordingly, Comdisco opposes so much of the Debtor’s proposcd rejection
(including the Debtor’s failure to terminate the automatic stay or lacilitate the recovery of
(Comdisco’s Equipment as part of such rejection) that rejects only the portion of the [.easc governing
the Equipment located at the Closed Stores or prevents the prompt return of all or such portion of
Comdisco’s Equipment to Comdisco.

14. In any event, Comdisco demands that thc Debtor maintain appropriate security,
protcetion and insurance for the Fquipment until the Equipment is returned to Comdisco, all as is
requircd under the Lease.

WHEREFORE, Comdisco respectfully requests that (a) the Motion be denied, or, in the
altermative (b) modified to direct the Debtor to comply fully with 11 U.S.C. § 365 and (c) Comdisco
be granted such other and further relief as is just and proper, for all of which no other request has
been made o this or any other Court except as is otherwise set forth herein.

Dated: New York, New York

Tuly . 2001 KENSINGT
Attorneys fj

Michacl I. Venditto (MV 6715
Ira R. Abel (1A 1869)

400 Madison Avenuc

New York, New York 10017-1910
{212) §38-6000

* Rent for the period from January 1, 2001 through February 7, 2001 is $98,574.21 and
personal property taxes due under the Lease total $9,287.52.

’ The Debtor paid $119,692.01 on May 18, 2001, which appears 1o represent rent due
from FFebruary 8, 2001 through March 31, 2001.
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TO:  William ¥, Davis, Esq.
Counsel for Creditors” Committee
P.O. Box 6
Albuquerque, NM 87102

Jacobovitz Thuma & Walker, P.C.
L.ocal Counscl to Debtor

Att: Robert H. Jacobovitz, Esq. or
David T. Thuma. Esq.

500 Marquctte N.W.

Suitc 650

Albuquerque, NM 87102

Latham & Waltkins

David S. Heller, Esg. or
Joscf' S. Athanas, Csy.
Counscl to Heller Financial
Sune 5800

Sears Tower

233 South Wacker Drive
Chicago, 1L 60606

Skadden Arps Slate Mcagher & Flom LLP
Richard [.cvin, Esq. or Stephen J. Lubben, Esq.
Counsel 10 Debtor

300 South Grand Avenue

Suite 3400

Los Angeles. CA 900771-3144
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KENSINGTON & RESSLER LLL.C.

Attorneys for Comdisco, Inc.

400 Madison Avenue

New York, New York 10017-1910

(212) 838-6000

Michacl J. Venditto (N.Y. Bar No. MV 6715)
Ira R, Abel (N.Y. Bar No. [A 1869)

UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW MEXICO
____________________________________ ‘\
Chapter 11
Inre : Case Nos., 11-01-10779-SA
FURR'S SUPERMARKETS, INC.,

Debtor.

AFFIDAVIT OF SERVICE BY TELEFACSIMILE

STATE OF NEW YORK }
T 8s.
COUNTY OF NEW YORK )

JEAN CALVIN, being duly sworn, deposes and siys:

Deponent is not a party to this action, is over 18 years of age and resides in College Point.
New York.

On Julx%‘__é.'ZO(J]. on or before 5:00 p.m., deponent served a truc and complete copy of the
[.imited Objection of Comdisco, Inc. to Proposed Rejection of Real Estate I.eascs, Subleascs. and
Equipment Leases upon:

ALL PARTIES ON THE ATTACHED SERVICE LIST

by transmitting a true copy of same using the Telecopier No. designated by said attorney(s) lor that

purpose. —_ — -

JEAN C. CALVIN

Sworn to belore me this

5™ fay of iﬂ'

ol ic A R. ABEL
T\'Olﬂr}-‘ Public Notary F’ullaﬁr. St;\.teooBNcw York
ihy 31-4852200
Quatiti=d in New York County %g
Conuuissiun Expires.Jan. 13%

Wo-Client Documents+)928 Comdisce Inc928W-90. AFF . wpd



SERVICE LIST

William F. Davis. Esq.

Counsel for Creditors’ Committee
P.O. Box 6

Albuquerque. NM 87102
Telecopier: 505-247-3185

lacobovitz Thuma & Walker, P.C.
Local Counsel to Debtor

Att: Robert H. Jacobovitz, Esq. or
David T. Thuma, Esq.

500 Marquetie N.W.

Suite 650

Albuguerque, NM 87102
Telecopier: 505-766-9287

Latham & Watkins

David S. Heller, Esq. or
Joscf S. Athanas. Fsq.
Counsc) to Heller Financial
Suite S8010)

Scars Tower

233 South Wacker Drive
Chicago, IL 60606
Telccopier: 312-993-9767

Skadden Arps Slate Meagher & Flom LLP
Richard Levin, Esq. or Stephen 1. Lubben, Esq.
Counsel o Debtor

300 South Grand Avenuc

Suite 3400

Los Angcles, CA 90071-2144

Telecopicr: 213-687-5600
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KENSINGTON & REssLER [LL.C.

Attorneys for Comdisco, Inc.

400 Madison Avenue

New York, New York 10017-1910

(212) 838-6000

Michael J. Venditto (N.Y. Bar No. MV 6715)
ira R. Abel (N.Y. Bar No. TA 1869)

UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW MEXNICO

Chapter 11
Inre ; Casc Nos. 11-01-10779-SA
FURR'S SUPERMARKETS, INC.,

Debtor.

AFFIDAVIT OF SERVICE BY FIRST CLLASS MAIL

STATE OF NEW YORK )]
. 8s.
COUNTY OF NEW YORK }

JEAN CALVIN, being duly sworn, deposes and says:

Deponent is not a party to this action, is over 18 vears of age and resides in College Point.
New York.

On Julyzrd,'.?()()l . deponent served a true and complete copy of the Limited Objection of
Comdisco. Inc. to Proposcd Rejection of Real Estate Leases, Sublecases, and Equipment Leases
upon:

ALL PARTIES ON THE ATTACIHED SERVICE 1IST

by depositing a true copy of same enclosed in a post-paid properly addressed wrapper. in an
official post office depository under the exclusive care and custody of the United States Postal

Service within the State of New York. P — _
Qoo C oo~

JEAN CALVIN

Sworn to before me this

T \RA R. ABEL
Naotary Public, State o‘ I"cet Yark

Mo. L 4352
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SERVICE LIST

William F. Davis, Esq.

Counsel for Creditors” Committee
P.O. Box 6

Albuquerque, NM 87102

Jacobovitz Thuma & Walker. P.C.
Local Counsel 1o Debtor

Att: Robert H. Jacobovitz, Esg. or
David T. Thuma, Esq.

500 Marquette N.W.

Suitec 650

Atbuquerque, NM 871(12

Latham & Watkins

David S. Heller, Esq. or
Josel' S. Athanas, Esq.
Counsel 10 Heller Financial
Suite 5800

Scars Tower

233 South Wacker Drive
Chicago, IL 60606

Skadden Arps Slate Meagher & Flom LLP
Richard Levin, Esq. or Stephen J. Lubben, Esq.
Counsel to Dcbtor

300 South Grand Avenue

Suite 3400

Los Angeles, CA 90071-3144
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