UNITED STATES BANKRUPTCY COURT ~ :  .© -V
DISTRICT OF NEW MEXICO | Ty
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In re: SlY

;I: . — ..II.I_I.;I-...II I;. IJ!:I:."T
FURRS SUPERMARKETS, INC el e
Debtor. Case No. 11-01-10779 SA

CONDITIONAL OBJECTION OF NEW MEXICO BEVERAGE COMPANY,
SOUTHERN WINE & SPIRITS OF NEW MEXICO, INC. AND NATIONAL
DISTRIBUTING COMPANY TO DEBTOR’S INTERIM AND FINAIL. ORDER
AUTHORIZING DEBTOR TO INCUR POST PETITION FINANCING
New Mexico Beverage Company, Inc., Southern Wine & Spirits of New Mexico, Inc.
and National Distributing Company, Inc., by and through counsel of record, Hisey & Cadigan,
P.C. (Michael J. Cadigan) hereby conditionally object 1o the Interim Order (1) Authorizing
Debtor to Obtain Sccured Financing, (2) Granting Adcquate Protection and (3) Granting Other
Relief entered on February 9, 2001 (“the Order™) to the extent that the Order and a final order
thereon would impair or restrict pre-petition “superpriority” liens on Debtor's New Mexico
liquor licenscs.
A. WHOLESALERS' LIENS
1. New Mexico Beverage Company, Inc., Southern Wine & Spirits of New Mexico,
Inc. and National Distributing Company, Inc. (collectively “the Wholcsalers™) arc
wholesalers that sell and have sold alcoholic beverages to Debtor.
2. Debtor is the holder of 2 number of liquor licenses issued by the New Mexico
Department of Regulation and Licensing, Alcohot and Gaming Division. These

licenses entitle Debtor to sell alcoholic beverages in its stores. Each license is

believed to have a market value ranging from $100.000 to $250,000.
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Pursuant to NMSA §60-6B-3, the Wholcsalcrs have liens on each of the Debtor’s
licenses to secure the payment for shipments of alcoholic beverages. NMSA §60-
6B-3 provides as follows: “The transfer. assignment, sale or lease of any licensc
shall not be approved until the director is satisfied that all wholesalers who are
creditors of the licensee have been paid or that satisfactory arrangements have
been made betwcen the licensec and the wholesaler for the payment of such debts.
Such debts shall constitute a lien on the licensc. and the lien shall be deemed to
have arisen on the date when the debt was originally incurred.”

This statute has been interpreted by this Court lo create a “superpriority licn™ in
favor of the wholesalers over all other liens. D & M, Inc. v. United N.M. Bank.
114 Bankr, 274 (Bankr. D.N.M. 1990).

Prior to the filing of the Debtor’s Petition for Relief Under Chapter 11 of the
Bankruptcy Code, the Wholesalers sold 1o the Debtor alcoholic beverages on
various terms including payment upon invoice.

After the Petition was filed, Wholesalers began sclling Debtor alcoholic
beverages on a cash on delivery basis, with payment by electronic transfer.
Pursuant to New Mexico law, the Wholesalers have a superpriority lien on
Debtor’s liquor licenses to secure unpaid amounts relating to pre-petition
shipments. These liens cannot be impaired by securily interests granted as part of
post-petition Debtor in Possession financing. See D & M, Inc¢, v. United N.M.

Bank.
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B. THE ORDER

On February 9, 2001, this Court entered the Order, and established deadlines for
objecting to it and to a final order on post-pctition financing. The Order, at page
9. provides for the imposition of a first licn on all real and personal property of
the Debtor. The Order provides that “Prior Claims™ will not be impaired, but
excludes from the definition of “Prior Claims™ pre-petition liens on various items,
including “general intangibles.” Thus, it appears that the Order purports to create
a first lien in favor of the post-petition lenders on “general intangibles™ that are
secured by valid pre-petition liens.

It is not clear from the text of the Order whether valid pre-existing liens. arising
under NMSA §60-6B-3 are affected by the Order. 1t is not clear whether a retail
liquor licensc might be a "generaj intangible”. The language is ambiguous on this
point.

To the extent the Order affects the priority, validity or amount of the Wholesalers’
licns on the Debtor’s retail liquor licenses, creatcd by NMSA §60-6B-3,
Wholesalers object to the Order and to a Final Order thercon.

11 U.S.C. §364(d)(1) permits the court to grant a licn with priority equal to valid
pre-petition security interests only upon 1) proof that the trustec is unable to
obtain financing otherwise; and 2) that the senior lien holder is given adequate
protection. These preconditions have not been met in this matter, and therefore.

the Wholesalers’ liquor license liens cannot be impaired.



C. WHOLESALERS' OBJECTION
12. The Wholesalers arc entitled to full payment with intcrest of its secured pre-
petition invoices or adequate protection before a senior lien may be placed upon
collateral securing the Wholesalers’ pre-petition extensions of credit.
13.  The Wholesalers has not and does not consent to the imposition of liens equal (o
or scnior to the Wholesalers’ liens in favor of the post-petition lenders upon the
Debtors liquor licenscs.

Wherefore, to the extent the Order may be read to permit imposition of senior liens on the
Debtor’s liquor licenses, which might impair the rights of the Wholesalers, Wholesalers object 1o
the Order and to a Final Order thereon. In the cvent placement of a senior lien is not the intent of
the Debtor, the post-petition lenders or the Order, Wholecsalers request that the Order be amended
and that the Final Order include language explicitly cxempting Wholesalers™ liens from the

imposition of post-petition first priority liens senior to or cqual to those of the Wholesalers.

HISEY ?«ETA 1

Miefacl . d‘\?ilban

Atlorneys for

New Mexico Beverage Co. Inc.,
Southern Wine & Spirits of New
Mexico, and National Distributing Co.
0400 Uptown Blvd. NE Suite 570-W
Albuquerque, New Mexico 87110
505 830-2076 (Telephone)

505 830-2385 (Fax)

| hereby certify that I caused a copy
of the foregoing papers 1o be served
by mall upon those parties listed on




United States Bankruptcy Court
District of New Mexico

Mailing List

For: Furr's Supermarkets, Inc.
Case Number: 11 01-10779 SA

Furr's Supermarkets, Inc.

c/o Chief Financial Officer

4411 The 25 Way NE, Suite 100
Albuquerque, NM 87109

Amy S. Park
300 South Grand Avenue
Los Angeles, CA 90071-3144

Alan J. Carr
300 South Grand Avenue
Los Angeles, CA 90071-3144

Stcphen J. Lubben
300 South Grand Avenue
Los Angeles, CA 90071-3144

Jamie L. Edmonson
300 South Grand Avenue
Los Angeles, CA 90071-3144

Peter W. Clapp
300 South Grand Avenue
Los Angcles, CA 90071-3144

Jay Goffman
300 South Grand Avenue
Los Angeles, CA 90071-3144

Richard Levin
300 South Grand Avenue
Los Angeles, CA 90071-3144

Robert H. Jacobvitz

500 Marquette NW #650
Albuquerque, NM 87102
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David T. Thuma
500 Marquette Ave. NW #6350
Albuquerque, NM 87102

Heller Financial, Inc.
c/o Atty David Heller
Sears Tower, Suite 5800
Chicago, IL 60606

Metropolitan Life Insurance Company
c/o Atty Ronald Silverman

399 Park Avenue

New York, NY 10022

Earthgrains Baking Companies, Inc.
c/o Atty Donald R. Fenstermacher
PO Box 70

Albuquerquc, NM 87103-70

New Mexico Lottery

c/o Atty James C. Jacobsen
PO Drawer AA
Albuquerque, NM 87103

Wells Fargo Bank New Mexico
c/o Atty Gordon S. Little

40 First Plaza NW, Stc 620
Albuquerque, NM 87110

Finova Capital Corporation

c/o Atty Charles P. Schulman

30 South Wacker Drive, Ste. 2900
Chicago, IL 60606

Pilgrim's Pride Corporation
¢/o Atty Michael W. Bishop
1717 Main Strect, Suite 4100
Dallas, TX 75201

Artesia Partners, Ltd.

c/o Atty George Davies

3300 South Parker Road, Suite 500
Aurora, CO 80014



Premier Distributing Company, Inc,
c/o Atty Gail Gottlieb

PO Box 1945

Albuquerque, NM 87103

El Encanto, Inc.

c/o Atty Jay D. Hertz
PO Box 1945
Albuquerque, NM 87103

Millard Refrigerated Services, Inc.
c/o Atty Linda S. Bloom

PO Box 218

Albuquerque, NM 87103-218

Temporary Solutions II1, Inc.
c/o Atty Andrew J. Simons
PO Box 1945

Albuquerque, NM 87103

ConAgra Foods, Inc.

c/o Atty Robert J. Bothe

Suite 1400 One Central Park Plaza
222 South Fifteenth Street
Omaha, NE 68102

Fleming Companies, Inc.

c/o Atty Louis J. Price

10th Floor, Two Leadership Square
211 North Robinson

Oklahoma City, OK 73102-7103

General Electric Company

c/o Atty David R. Mayo

2300 BP Tower-200 Public Square
Cleveland, OH 44114

Hclter Distributing, Inc.
c/o Atty Jay D. Hertz
PO Box 1945
Albuquerque, NM 87103

Bank of America

c/o Atty Paul M. Fish

P.O. Box 2168

Albuquerque, NM 87103-2168



Smith's Food & Drug Centers, Inc.
c/o Atty Kyle S. McKay

1550 South Redwood Road

Salt Lake City, UT 84104

Texas Comptroller of Public Accounts
c/0 Ronald R. Del Vento

Assistant Attorney General

PO Box 12548

Austin, TX 78711-2548

Mountain Run Partners, Ltd.
c/o Atty Darryl W. Millet
PO Box 30088
Albuquerque, NM 87190-88

PNM Gas & Electric Services
c/o Atty James C. Jacobsen
PO Drawer AA

Albuquerque, NM 87103

Coca-Cola Bottling Company of Santa Fe
c/o Atty Leslie C. King III

Po Box 1923

Santa Fe, NM 87504

Heller Financial, Inc.

c/o Atty Paul M. Fish
PO Box 2168
Albuquerque, NM 87103

Metropolitan Life Insurance Company
c/o Atty Paul M. Fish

PO Box 2168

Albuquerque, NM 87103

Heller Financial, Inc.

c/o Atly Josef S. Athanas
Sears Tower, Suite 5800
Chicago, 1L 60606

Metropolitan Life Insurance Company
c/o Atly Jennie D. Behles

PO Box 849

Albuquerque, NM 87103



Cal-Maine Foods, Inc.

c/o Atty Stephen E. Gardner
PO Box 23059

Jacksonm, MS 39225-3059

UniFirst Corporation

c/o Atty Alexander D. Crecca
PO Box 3170

Albuquerque, NM 87190

G.E. Capital Business Asset Funding Corp
c/o Atty David H. Thomas, III

3915 Carlisle

Albuquerque, NM 87107

National Labor Relations Board, Reg.28
505 Marguette Avenue NW, Suite 1820
Albuquerque, NM 87102-2181

Dicker-Warmington Properties
c/o Atty Julia B. Rose

1227-B South St. Francis Drive
Santa Fe, NM 87505

Rick Johnson & Company
c/o Atty Danicl J. Behles
PO Box 415
Albuquerque, NM 87103

Nydes Properties SMV Ltd. Co.
¢/o Aty Daniel J. Behles

PO Box 415

Albuquerque, NM 87103

Schoenmann Produce Co.
¢/o Atty Daniel J. Behles
PO Box 415

Albuquerque, NM 87103

Supermarket Properties I, Ltd.
c/o Atty Carlos A. Miranda
PO Box 1322

El Paso, TX 79947-1322



ConAgra Foods, Inc.
Attn: Jim Salvadon
One ConAgra Drive
Omaha, NE 68102

Countrywide Logistics, Inc.

Attn: Dave Shatto/Rick MacDonald
9820 Railroad Drive, Building 200
El Paso, TX 79924

Kraft Foods

Attn: Sandra Schrmang
Three Lakes Drive, NF 463
Northfield, IL 60093-2753

El Encanto, Inc.

Attn: Kenneth L. Genco
PO Box 293
Albuquerque, NM 87103

United Food & Commercial Workers
Atin: Shawn Barclay

UF.C.W., Reg. 5

1701 W. Northwest Highway, Suite 200
Grapevine, TX 76051

Pepsi Cola Co.

Attn: Michael Bevilacqua
1100 Reynolds Blvd.
Winston-Salem, NC 27103

Proctor & Gamble

Attn: Richard T. Rehn
8500 Govemor's Hill Dr.
Cincinatti, OH 45249

Earthgrains Company

Attn: Gary Opper

111 Corporate Office Dr., Suite 200
Earth City, MO 63045

Rick Johnson & Co.

Attn: Eric D. (Rick) Johnson
1120 Pennsylvania NE

PO Box 4770

Albuquerque, NM 87196



Unsecured Creditors Committee
c/o Atty Stuart Hertzberg

c/o Atty [. William Cohen

100 Renaissance Center, #3600
Detroit, MT 48243

Unsecured Creditors Committee
c/o Atty Chris W. Pierce

PO Box 6

Albuquerque, NM 87103

Los Lunas Shopping Center-East
c/o Atty Duncan Scott

Box 587

Albuquerque, NM 871(03-587

Tortilla, Inc.

c/o Atty Jeanne A. Hamrick
10500 Schenley Park Drive, NE
Albuguerque, NM 87123-4816

New Mexico Natural Beef, Inc.
c/o Atty Jeanne A. Hamrick
10500 Schenley Park Drive, NE
Albuquerque, NM 87123-4816

Travelers Express Company, Inc.
c/o Atty Philip Bohl

3400 City Center

33 South Sixth Street
Minneapolis, MN 55402

Adrian Baca

c/o Atty Carlos A. Miranda
PO Box 1322

El Paso, TX 79947-1322

La Feria Park & Shop, Inc.
c/o Atty Carlos A. Miranda
PO Box 1322

El Paso, TX 79947-1322



Cloughcﬂy Packing
C.l’b A " Vi

Afizong Meat Producrs Co.
€0 Aty Jameg Sle.phe.nson
3049 g Vernon Avenye
PO Boyx 38870

0s Ange}es, CA 90058-08?0



Clougherty Packing Companies
c/o Atty James Stephenson
3049 E. Vernon Avenue

PO Box 58870

Los Angeles, CA 90058-0870

Wisconsin's Finest, Inc.

c/o Atty Michael W. Wile
3908 Carlisle Blvd., NE
Albuquerque, NM 87107-4504

Metropolitan Life Insurance Co.
¢/o Atty Michael J. Reilly

Onc State Street

Hartford, CT 06103

Metropolitan Life Insurance Co.
c¢/o Atty Ronald J. Silverman
One State Street

Hartford, CT 06103

Mctropolitan Life [nsurance
c/o Atty Stephen R. Savoia
399 Park Avenue

New York, NY 10022

Metropolitan Life Insurance Co.
c/o Atty Michael P. Cooley

399 Park Avenue

New York, NY 10022

Whitmire Distribution Corporation
c/o Atty Sherri B. Lazear

65 East State Street, Suite 2100
Columbus, OH 43215

Whitmire Distribution Corporation
c/o Atty Otto Beatty, III

65 East State Street, Suite 2100
Columbus, OH 43215

IOS Capital, Inc.
Bankruptcy Administration
PO Box 13708

Macon, GA 31208-3708



Leasing Associates

c/o Atty Edward L. Rothberg
1400 Summit Tower

11 Greenway Plaza
Houston, TX 77046

Santa Fe Springs, Co.

c/o Aty Michael J. Cadigan

6400 Uptown Blvd., NE, Suite 570-W
Albuquerquc, NM 87110

RRAM Liquidating Trust

¢/o Atty Michael J. Cadigan

6400 Uptown Blvd., NE, Suite 570-W
Albuquerque, NM 87110
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