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CONDITIONAL AND PROTECTIVE OBJECTION
TO DEBTOR'S AMENDED WIND-DOWN
MOTION

New Mexico United Food and Commercial Workers’' Unions and Employers'
Health and Welfare Trust Fund (the "Fund"), by its attorneys, hereby objects to the
Motion for Order Authorizing Use of Cash Collateral (the "Motion"). filed by Furr's
Supermarkets, Inc. (the "Debtor"). The grounds for this objection are that the Motion
and attached budget improperly fail to provide for the payment on September 25, 2001
of amounts owed to the Fund for services already provided by certain of the Debtor's
employces. In support of this objection, the Fund states as follows:

. The Fund provides certain health and weltare benefits to employces of
the Debtor who are members of the United Food and Commercial Workers Union (the
"Union").

2. Under the Debtor's collective bargaining agreements, a portion of Union
employees' compensation consists of contributions on their behalf to the Fund. Such
contributions are due on the 25th of each month. and are calculated by a formula based
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on total hours worked by covered employees during the previous calendar month. For
example, the contribution in July (based on June hours) was approximately $701,000.

3. Monthly contributions to the Fund are a critical element of the covered
employces’ compensation package, not some sort of bonus or soft benefit. As part of
the bargaining process. Union employees have agreed to accept less in direct wages in
exchange for the employer's funding of their health and welfarc benefits.

4. The Fund does not have any surplus or reserve. It provides coverage and
pays employees' health-related claims only from the monthly contributions it receives
from the employers.

5. During each hour that they worked for the Debtor and the lenders in
August 2001, the Union employees were earning coverage for September. Their loyal
labor has in fact earned them the right to have their health and welfare benefits paid
during September, but the Fund will be forced to deny them that coverage unless the
Fund receives an immediate commitment that the required contribution will arrive on
September 25. Because the proposed cash collateral budget does not include any pay-
ment to the Fund, the Fund cannot process or honor cmployee claims presently being
made without the Fund itself risking going broke.

6. Under section 1113 of the Bankruptcy Code, the Debtor has taken no
action to reject the collective bargaining agreement. nor has it requested authority to
implement any interim changes in the terms, conditions, wages or benefits provided by

the collective bargaining agreement. In fact, without actually assuming the collective
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bargaining agreement, the Debtor has been operating since the beginning of this case
under an order authorizing the Debtor to "continue postpetition the employee benefit
funds and programs in effect immediately before the filing of this case." See Docket
#28 (the "Benefits Continuation Order™).

7. The Benefits Continuation Order has never been modified, rescinded or
abated in any way. To the extent that the Benefits Continuation Order must now be
modified due to expiration of the prior cash collateral orders. such modifications ought
to be prospective only, and not excuse the lenders from paying for benefits carned
while the Benefits Continuation Order was in full force.

R. The expectation that their post-petition health and welfare benetits would
be paid in full, as provided in the Benefits Continuation Order, has been reinforced by
pronouncements from representatives of the secured lenders. Less than two weeks
ago. counscl for the lenders declared in open court that his client(s) would "do right"
by the employees, and that the employees would be paid for services rendered while

on the lenders' "watch."

9. The Fund. the Union and the employces were not aware that the lenders'
idiosyncratic definition of "doing right" included nothing more than letting employee
paychecks clear, while ignoring other in-lieu-of-wages obligations being earned and
accrued daily for the employees' benefit.

10.  The Court should not condone secured lenders accepting benefits which

accrue but are not payable during the term of one cash collateral arrangement, and then
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omitting the payment for those accrued benefits from the succeeding cash collateral
arrangement because the payment is no longer "necessary.” Unlike some administra-
tive claimants, employees cannot protect themsclves by switching to a COD basis for
their post-petition labor -- they must accept it on faith that the mere delay between
earning their benefits and receiving their benefits will not cause payment for their
post-petition labors to fall between the cracks of two cash-collateral periods. This
Court should protect that faith.

WHEREFORE, the Fund objects to the Motion because it (a) is inconsistent with
a prior order of this Court, on which the Fund and covcred employees relied, (b} it is

inconsistent with pronouncements and reassurances madc py the lenders in Court: and

(c) it is inconsistent with public policy.

(R
Dated this LQ day of September, 2001.
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing instrument CONDITIONAL
AND PROTECTIVE OBJECTION TO DEBTOR’'S AMENDED WIND-DOWN MOTION was
sent to the fore-mentioned list via facsimile, on this 10 r of September, 2001.

$ro

Shame Youtz

purth Street, NW
Albuquerque, NM 87114
(505) 792-8500

Mark 1., Metz
P.O. Box 514000
Milwaukee, W1 53203

Attorneys for New Mexico United Food
and Commercial Workers’ Union and
Employers’ Health and Welfare Trust
Fund

Robert H. Jacobvitz/David Thuma 766-9287
William P. Davis 247-3185

David Heller (312) 993-9767

Ronald Silverman-MetLife (860) 240-2800
Dan Behles 242-2836

Paul Fish 848-1882

Ron Andazola-U.S. Trustee 248-6558
Jennie Behles 243-7262

Don Harris 841-6315

Jared Steele (202) 326-4112

Gail Gottlieb 888-6565

Michael Cadigan 830-2385

Robert Feuille (915) 533-8333

Michael Reed (512) 454-1881

David Aelvoet (210) 225-6763

Kimberly Middlebrooks 247-0758

Jim Jacobsen 346-1370

Carlos Miranda (915) 545-4433



William J. Arland 768-7395
David Thomas 883-7395
Duncan Scott 246-8682

Dean Gramlich (312) 984-7700
John TFarrow 889-0553

Joe Johnson 764-5480

Dave Giddens 271-4848
Jonathon Linker (212) 848-7179
Michael D. Four &

K. Lee Peifer 266-1915
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