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UNITED STATES BANKRUPTCY COURTY S g vy

OFFICs

DISTRICT OF NEW MENICO ALUSLUE R Ue IURT
Inre Casc No. 11-01-10779-5A

Chapter 11
FURR'S SUPLERMARKETS, INC,,

Debtor.

DEBTOR'S BRIEF IN SUPPORT OF MOTION FOR AUTITORIZATION TO (a)
IMPLEMENT EMPLOYEE RETENTION, SEVERANCL, AND
SUCCESS BONUS PLANS; (b) ENTER INTO TRANSITION AGREEMLENT
WITH THOMAS DAHLEN; AND (¢} LNTER INTO CONSULTING
AGREEMENTS WITH GEORGLE GOLLEHER AND GREG MAYS

The Debtor hereby files its brief in support of the above-titled motion.
Certain relevant facts arc set forth in the Declarations of Thomas J. Sikorski, George
Golleher, and Greg Mays filed herewith. Also filed herewith is a binder of exhibits

supporting the Motion.

THE DEBTOR IS REVISING ITS RETENTION,
SEVERANCE. AND BONLUS PLAN

N

The Debtor has determined to modity the employcee retention,

severance, and success bonus plan previously filed with the Court. Accordingly, the



Debtor will not go forward with its request for approval of the plan. The Debtor will

seck approval of the revised plan as soon as it is finalized.

THE DEBTOR HAS MODIFIED THE
COMPENSATION PAYABLE TO THOMAS DAHLEN

With respect to the Transition Agreement with Thomas Dahlen, the
Debtor and Dahlen have agreed to modify the agreement to climinate the $100,000
payment to Dahlen due 90 days after the end of the Inigal Period. The Debtor only
secks authorization to pay Dahlen $30,000, as provided in the Transition Agreement,
for consulting services on an as-needed basis for the six-week period after the Initial
Period. A copy of the modified Transition Agreement with Dahlen is included with
the other exhibits filed with the Court in support of this Motion.

The Debtor submits that this payment —$5.000 per week for consult-
ing services during the difticult leadership transition period - is ecminently reason-

able and should be approved.



THE COURT SHOULD APPROVE THE
GOLILLEHER AND MAYS AGREEMENTS

A. Introduction

George Golleher and Greg Mays assumed executive leadership of the Debtor
more than one month ago, after Thomas Dahlen announced that he was leaving the
company. Golleher's serves as the Debtor's Non-Exceutive Chairman and Mays is
the Non-lixecutive Vice-Chairman. In these capacitics, they have aggressively
undertaken to review the Debtor's finances, management personnel and structure,
overhead, and operations. They have considered various strategic alternatives,
including potential transactions. They have met several times with the Committee
and with various Committec members in an cffort to improve the Debtor's relation-
ship with the Commitiee and the key vendors on the Committee.

The Court has not yet approved their Agreements, and the Committee
and the U.S. Trustee have objected to the Agreements. Nonetheless, Mays works, on
average, between 50-60 hours/week on the Debtor's business, and Golleher works
approximately 50 hours/week.!

Under the proposed Agreements, Gollecher and Mays will share a

signing bonus of $125,000 and monthly compensation ot $50,000 and will receive a

: Gollcher Declaration 4 11-13; Mays Declaration. € [1-13.
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success fee at the end of the case. The minimum success fee will be $750,000. and
may be more depending on the size of any transaction.

As the following demonstrates, Golleher and Mays are not "profes-
sionals" within the meaning of, and need not be retained under, Bankruptey Code
§ 327. Their proposed compensation is well within the range typically paid to crisis
managers in large chapter 11 cases, and less than the Debtor would likely incur if it

had to engage a search {irm to find a replacement executive.

B. Gollcher and Mavs Are Not § 327 "Profoessionals”

The U.S. Trustee contends that Gollcher and Mays are "protessionals”
within the meaning of, and must be retained in accordance with, Bankruptcy Code
§ 327(a). This objection is meritless for two reasons.

IFirst, to clarify the issue, all references in the Agreements to Golleher
and Mays as "consultants” or "independent contractors” have been deleted as
unnecessary. Golleher and Mays are members of the Debtor's Board. They have
agreed as Board members (o assume the additional executive duties described in the
Agreements, and the Debtor has agreed to compensate them tor doing so.

Second, cven if Golleher and Mays had no previous connection with
the Debtor, and the Debtor was proposing to hire them from outside as new execu-

tives, they would still not be § 327 professionals.



The Bankruptcy Code does not define the phrase "professional
person.” In the leading case of [n re Seatrain Lines, Inc..* the bankruptcy court held
that newly-hired maritime engineers, who would play a critical role in the operation
of the Debtor (a maritime shipping firm), werc not § 327 professionals. It stated:

For the purposes of section 327(a), "professional person” is

limited to persons in those occupations which play a central

role in the administration of the debtor proceeding. Court

approval is required to the retention of atlorneys, accountants,

appraisers, auctioneers and persons in other professions inti-

mately involved in the administration of the debtor's estate.

Golleher and Mays are not providing legal, accounting, appraisal. or
auctioncering services, or other services identified with a specific "profession”
involved in the administration of insolvent estates. Their ability to serve, jointly, as
the Debtor's chief executive is not based on professional training relating to insol-
vency but on years of experience with the Debtor and the supermarket industry.

Courts have emphasized that even ifa person plays a central role in
the reorganization casc, that person is not a "protessional person™ under the Code if

the services would have been performed regardless of the pendency of the chapter 11

case. As the bankruptey court noted in the Park Ave. Partners case, discussing the

Seatrain decision:

Ve

13 B.R. 980,981 (Bankr. S.D.N.Y. 1981).
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[The engincers in Seatrain were] tmportant to the functioning
mechanics of the debtor's business, but their employment was
not sought because of a need that arose incident to the bank-
ruptcy. Such a role may be contrasted with that of an attorney
who appears in bankruptcy proceedings, an appraiser required
to valuc property of the estate, a realtor disposing ot property
of the cstate, or an accountant responsible tor tax and court
reporting requircments.’

The Park Ave. Partners court held that property managers. hired by

the debtor to manage its only asset, were not § 327 professionals.

Similarly, in the D'Lites of America case, the debtor retained an

outside team of management personnel to replace departed employcees in its opera-
tions. marketing, accounting and finance divisions. The court held that, even though
they were hired to "keep the ailing company in operation,” the individuals were not
"professional persons” within the meaning of § 327.°
Golleher and Mays are providing exccutive services of the type that
very corporation requires. They are not providing professional services relating
specifically to insolvency. They are not "professional persons,” and § 327's provi-

sions relating to employment and compensation are therefore inapplicable.

! In re Park Ave. Partners Ltd. Partnership, 95 B.R. 605, 616 (Bankr, E.D. Wis,
1988).

4 In re D'Lites of America, Inc., 108 B.R 352, 355 (Bankr. N.ID. Ga. 1989).
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C. Golleher and Mavs' Compensation Is Reasonable and Comparable to
that Paid to Crisis Managers in Other Chapter 11 Cases

Attached hereto is a chart showing the compensation paid to outside
crisis managers in large chapter 11 cases. The information in the chart is derived
from pleadings in those cascs, copics of which arc in the Debtor's binder of exhibits
supporting the Motion. The chart shows that Golleher and Mays' compensation 1s
well within the range typically paid for similar services.

Thus, in the Glenoit Universal case, the court approved payments of

$250,000/month for management services, to be principally performed by four
people. In contrast, Golleher and Mays will reccive together $50,000/month. Even
considering the $125,000 signing bonus, after the first month their services will cost
substantially less than Glenoit's managers. In addition, the consulting firm providing
the four individuals to Glenoit would reccive a transaction fee of 1.5% of the
consideration in any merger or sale, comparable to the fee payable to Golleher and
Mays.

In the Video Update case, the outside firm provided two management

officers for a monthly fee of $110,000, more than twice that charged by Golleher and

Mays. In the Iridium case, the outside consulting firm providing two management

employees would receive $250,000 per month plus $2 million at the end of the case.



Golleher and Mays' compensation also compares favorable with that
in cases where the "loancd” managentent received compensation at an hourly rate.
Gollcher and Mays testified that, so far, they are working 50-60 hours/week on the
Debtor's business. Assuming, however, that Golleher and Mays each work a 40-hour
week, at 4.3 weeks to the month their individual hourly rate is approximately

S145/hour.” In the Brazos Sportswear case, the "loaned" management employces

were paid S300/hour. In Bugle Boy, $400/hour. In Harnischfeger Industries. $450-
530/hour.

In most of the cases summarized on the chart, the outside consulting
tirm was retained under § 327. As shown above. Gollcher and Mays are not "out-
side” consultants. They are Board members who, in that capacity, have agreed to
assume additional duties. For that reason, § 327 is inapplicable here. Butthese
cases demonstrate that their proposed compensation is well within the normal range
for the critical services that they provide.

Thomas Sikorski, who negotiated their compensation on behalf of the
Debtor's Board, stated in his Declaration that the negotiations were intense and
conducted at arm's-length, and that the final compensation terms were less than

Golleher and Mays originally requested. He also testified that retaining a search firm

: $50,000 + (4.3 weeks x 40 hours x 2 individuals) = $145.35/hour,
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to conduct a search for a replacement executive would entail significant costs and.
importantly, distract the Board from its other responsibilities and leave the Debtor
without executive leadership during this critical period. Accordingly, he concluded
that the Debtor is better-served, from a timing and financial perspective, to have the
immediate scrvices of Golleher and Mays than to have to wait for the uncertain

results of an executive search.®

D. The Court Should Approve the Agreements Under Bankruptey Code
§ 363(b)1)

In the Motion, the Debtor showed that the Court may approve the
Golleher and Mays Agreements under Bankruptey Code § 363(b)(1). That scction
permits a debtor to use property of the estate “other than in the ordinary course of
business.” after notice and a hearing. As shown in the Motion, approval under that
section is appropriate if the Debtor, in the exercise of its business judgment, has
shown a valid business justification for its decision.”

Here, the Debtor elected to replace its departing President and Chiel
lixecutive Otficer by assigning additional duties to two Board members with

extensive experience in the supermarket industry and in transactional, linancial, and

" Sikorski Declaration, 9 15-16.
See the discussion of § 363(b)(1) at pp. 11-13 of the Motion.
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restructuring malters. It negotiated compensation well within the range payable to
outside consultants for these services. By cngaging Golleher and Mays, the Debtor
insured continuity of leadership and saved the time. expense, and uncertainty that
would result from conducting an executive search.

Under these circumstances, and in light of the valuable services that
Gollcher and Mays have already performed, the decisions of the Debtor and its
Board clearly represent a sound exercise of good business judgment.  The Court

should approve the Agreements under § 363(b)(1).

CONCLUSION

Dahlen's compensation under his revised Transition Agreement —
$30.000 for six weeks' consulting services during a critical period — is reasonable.
Gollecher and Mays are simply assuming additional executive responsibilities as
Board members, so they are not "professionals” subject to § 327. Their proposed
compensation is well within the range paid to crisis managers in other cascs. The
deciston to enter into the Agreements shows sound business judgment.

For these reasons, the Court should (i) overrule the Objections, (i1)
approve the revised Dahlen Transition Agreement, and (iti) approve the proposed
Agreements with Golleher and Mays.

Dated: Albuquerque, New Mexico
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May 4, 2001

JACOBVITZ THUMA & WALKER
A Professional Corppration

, DA

Robert H. Ja(y;bvié-,gnd David T. Thuma
500 Marquette N.W., Suitc 650
Albuquerque, New Mexico 87102

(505) 766-9272

(505) 766-9287 (fux)

- and -

SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
Richard Levin (CA State Bar No. 66578}

Peter W. Clapp (CA State Bar No. 104307)

Jamic L. Edmonson (CA State Bar No. [85384)

Stephen J. Lubben (CA State Bar No. 190338)

300 South Grand Avenue, Suite 3400

Los Angeles, California 90071-3144

{213) 687-5000

Attorneys for the Debtor-in-Possession

229838 tH-Lus Angeles STA 1 l
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SUMMARY OF ENGAGEMENTS

DEBTOR

CONSULTANT

TERMS

Assers*

Glert Vaisersal, L.,
Vb - Y Delaware, Uiise N W)=
AR LAY

Carl Marks Consulting Group 1 LC. to pertorm financial and opecational ady isory
services. OMCG would provide a wnior imangement Wani neasssary 0 awist in
the ¢llicient operauonal the Debuas and wonld assist Pebiars wo munmize their
cash requiements and maxmuze sulie ol dssels Seryiees o e provided prine-
patly by four people.

150,000 retainer

S250,000) month glus expenses

1.5% of the consideranion tevened imoany menger
ur sile of sbstantially all assets

$216.950.000

Loor Upulate, Inc.,
sl 1 Delaware, Case Noo (K.
TN UHIW

Crossroads, LLC, as Tunaround Managemernt Consaltant Crossroaads would assist
the Debtors in negotiatimg terms Jor continued use of cash collateral: secure
additional financing: help fomutste reorgamzation plan: and assistn financial and
operational management. Crossroads o provide full-nme services of twa Cross-
ruads officers.

S LA retuner {is seeurity )
SYO 0 month Bir sersices

S16G.030ANK)

Brasivs Sponswear, .,
ESBO - D Delaware, ¢
tPIV

¢ No. 99142

Osnos & Ca, as crisis and restructuing consutants, Crilbat O Osnosas [nterim
CEO. and F,Richard Raiden as Inkrun bxecutige V1P Consultants would assist in
stabilizmg Debtors” finaneal position, amatly 2 eperatzonal and financial siva-
tion, and developing appropriate business plark for operational and hnane
restructuring,

Debtor also retained B.T Albex Brown as Investment Hanlker.

SN deposit (as seeusity |
$£300 howr for each of Osnos and Redden, up 1o
maximum SX0000:month, plus expenses

SINS, 310,000

vith] Mirme Cop,
USC =N DY I, Case S 0037408

Develepment Specialists. Ine., aactises management vomnibanis, e, feview
Debtors' business plarg revicw all operating and o erhesd expenses, assist manage-
ment in negdiations w:erdilor conituenvies; amist m devebping plam
windup or curtail opertions; etc

Debtor also reained Houlihan Lokey us Investment Honker.

SISO retamer

Hourly rates, ranging from $495 hour w3428 hour,

Median rate: 5295 hour.

LR RIRITITRY 1]

Hamischieger Indusries, Inc.,
USHC - ). Delaware, Case No. 99-
2171 (1MW

Jay Alix & Associates as Financial Advizors. to provide senior manageme nt
services. JA&A principals will wrve as senior management, R Dangremond as
Dcbtors’ Chiel Restructuring Officer and L. EEl7 Debtors' Intenm CFO. Duties
include development of wperating business plan and manage Debror's financial
performance.

$250,000 retainer { for security)
Hourly rates: for principals - $450-530hour

- plus -
32,500,000 confirmation bonus if planconfirmed
w.'in 15 months, subject to$ 100,000 monthly re-
duction after 15 months, w minmum ol
$1.000.000

$2,787 260,000

Irrdium
HISHC S New York, Case No. 99-
J3005-0°8

Alvarez & Marsal, Inc, W provide tinancial and operanng senives A & M manag-
ing directors will serve as wnior management; Josephi A Bondi us Chief Restue-
turing OtTicer, and Dawvd R. Gibson as Intetim Chiel Fancial Advisor Daties
include assisting in the fomauon of an operanmg plan and identifying cost kduce-
tion upportunities.

L2300, 000 depusit as security

S250.004} retiner

$250.000. month fr services

52 000,000 incentin ¢ fee upon consummanon ol
plan

$3. 789,000,000

Bugle oy Industriea Inc.
USHC O DL Caldorue, Case No. SV
011115 34-0M

BDO Scidman LLP, financial ads ivors, to prwide tinsncial advisory, distressed
asset management, valuation and business consulung senices By separate applhea-
uon, Kenneth C. Henry, one of DO prncapals, ol seroe as debtor’s CEQ.
Debtor also retained Houihan Lokey as Investment Hunker,

£200,000 retainer
$300 howr for Mr. Henry

§120,000.00 - $144,000.00

*Source. New Generstion Research, Ine's www habinpeesad

vomi {evcluding Bugle Boy)




	D:\BatchScan\ReleasedImages\01-10779+424+2001-05-04.TIF
	image 1 of 13
	image 2 of 13
	image 3 of 13
	image 4 of 13
	image 5 of 13
	image 6 of 13
	image 7 of 13
	image 8 of 13
	image 9 of 13
	image 10 of 13
	image 11 of 13
	image 12 of 13
	image 13 of 13


