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In re FURR'S SUPERMARKETS, INC., Case No. 01-10779-SA
Chapter 11
Debtor.

BRIEF IN SUPPORT OF MOTION FOR ORDER DIRECTING
IMMEDIATE PAYMENT OF ACCRUED POST-PETITION
HEALTH AND WELFARE BENEFITS

New Mexico United Food and Commercial Workers' Unions and Employers'
Iealth and Welfare Trust Fund (the "Fund™), by its attorneys. respectfully submits this
brief in support of its request for an order directing Furr's Supermarkets. Inc. (the
"Debtor") to immediately pay to the Fund the contribution due in Scptember, 2001 for
hours worked and coverage earned by certain employees in August, 2001. In support

of that motion. the Fund states as follows:

INTRODUCTION
The dispute between the Debtor and the Fund has two components.  First, the
Fund maintains that each month that employees worked for the Debtor. they earned a
contribution on their behalf which would be due the following month and which would
provide them with health and welfare coverage in that following month (the "Next

Month System"). For example, an employee who worked for the Debtor in August
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knew that the Debtor was obligated to make a contribution on her behalf in Sceptember,
and that the Fund would provide her with health and welfare coverage in September if
(but only if) the Fund received that payment from the Debtor.

The Debtor. in contrast. has concocted an alternative theory of how the Fund
functions. According to the Debtor's version. employees who worked in August were
simultaneously earning August health and welfare coverage: their hours in July did not
entitle those employees to coverage in August, but were used as some sort of estimat-
ing device tor how much the August contribution would be for employces working in
August (the "Same Month System").

This factual dispute is casily resolved. The Dcbtor's interpretation -- which was
never suggested until aficr the Debtor had received the tull benefit of the employces'
labor and then laid them oft -- is belied by the partics' own practices. inconsistent with
the underlying documents and contrary to the understanding of the other emplovers
who participate in the Fund.

The second part of the dispute is whether the Debtor is obligated -- and can use
the lenders' cash collateral -- to pay the September health and welfare contribution
earned by ¢mployees in August. Again, there isn't much (o debate. Both the Dcbtor
and the L.enders have stated on the record that, if the Fund's interpretation is correct.
they are obligated to make the September contribution. However, even if the Debtor
or Lenders attcmpted to disavow that public commitment or renege on that promisc,

the Court has authority Lo order the payment,
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ARGUMENT

L. EMPLOYEES EARNED SEPTEMBER HEALTH AND WELFARE
COVERAGE BY WORKING FOR THE DEBTOR IN AUGUST

Until the emplovees were laid ofT at the end of August and the sale to Fleming
was consummated at a going-concern price. everyone associated with the Fund under-
stood how the prograin worked. The Fund had administered contributions and pro-
vided coverage to employees under the Next Month System trom its inception.

The testimony of the Fund administrator, Ms. Judy Pedroza. was unequivocal
with respect 1o the parties' actual and historical practice. While cross-examiners tried
to get Ms. Pedroza to indulge their own strained interpretations of certain contractual
language, she testified without wavering that for several decades the Fund has applicd
contributions and provided health and welfare coverage to emplovees using the Next
Month System. See Pedroza Transcript at pp. 7-8, 11-12.

Nor is the Next Month System just a unilateral misinterpretation by the l'und:
rather, it was the practice always followed by the Debtor itself. 1f a tull evidentiary
hearing is required in this matter, the Fund will show that each month. the Debtor's
own calculation of its required Fund contribution would identily employees by name.
social security number, store and hours worked the previous month. and calculate the
appropriate contribution for those employees -- including employees who had becn
terminated during the previous month. If (as the Debtor now posits) an employee
terminated in June was only entitled to health and wclfare benefits during June and

was fully covered by the June 20th contribution. there would be no reason to list that
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employee on the July report and make another contribution in July under that
employee's name -- vet that's exactly what the Debtor did, because that's the way the
Fund worked.

When appropriate. the Fund will even present evidence showing that when an
cmployvee was terminated in month X and the Debtor inadvertently omitted its con-
tribution to the Fund for that employee in month X+ 1, the Debtor would send a make-
up pavment to the Fund in month X+2, specifying the terminated emplovee on whose
behalf the payment was being made.

Moreover. the Dcbtor was not alone in its interpretation. At the cvidentiary
hearing in this matter. the Fund will offer testimony from other contributing employers
and (if necessary) Fund records spanning decades. all establishing that the Next Month
System has been consistently practiced, and all recognizing that employecs earn cover-
age each month for the following month.

Until its financial distress inspired the Debtor to start looking tor loopholes or
ambiguities in the contracts, the Debtor consistently acknowledged and adhered to the
Next Month System as the operative interpretation.  The Debtor's actions are entitled
to more weight than an ex post fucto version of the contract conjured to avoid liability.
See Old Colony Trust Co. v. Omaha, 230 U.S. 100, 118 (1913) ("Generally speaking.
the practical interpretation of a contract by the parties to it for any consider-able period
of time before it comes to be the subject of controversy is deemed ol great. if not

controlling, influence.”).
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Based on the established practices of the parties. and the continuing practice of
the remaining employers who contribute to the Fund, it cannot legitimately be disputed
that the Next Month System is the proper interpretation ot the Dcbtor's deal with its
Union employees. The Same Month System is simply a revisionist invention that is
debunked by the Debtor's own past actions. The employces who faithfully provided
services to the Debtor in August, were earning not only a paycheck, but also the right
to have a contribution made to the Fund on their behalf in September. so the Fund

could provide them with health and weltare coverage in that month.

1. THE DEBTOR AND THE LENDERS HAVE EXPRESSLY AND
IMPLIEDLY PROMISED TO PAY CONTRIBUTIONS TO THE
FUND EARNED BY EMPLOYEES DURING THIS CASE.

Once the Court contfirms that the Next Month System has alwavs governed the
relationship between the Debtor and the Fund, granting the rest of the Fund's motion is
casy -- both the Debtor and the lenders have repeatedly acknowledged in open court
that if the employces earned a September contribution by working in August. that con-
tribution will have to be made. Under the Next Month System. payments to the Fund
arc as much a part of the employees’' compensation as their core wages. payment of
which the lenders and Debtor have never disputed.

In tact. neither the Debtor nor the lenders has ever asserted that contributions to
the l'und arc different in kind from hourly wages. To their credit. the Debtor and the

lenders have not resorted to specious distinctions between an employee's take-home

wages and critical in-lieu-of-wages health benefits. While disputing whether the Next
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Month System or the Same Month System applies. the Dcebtor and lenders have all
conceded that hours worked by employees earned them the right to SOME contribu-
tion to their health and welfare coverage.

Indeed, at the end of August, the lenders consented to the use of their cash
collateral for payment of the August contribution, as they had for all prior monthhy
payments throughout the Chapter |1 case. The only disagreement is that the Debtor
and lenders mistakenly belicve the August payment brought them current. while the
cvidence shows that they still owe employees one more month of health and welfare
coverage for the work they performed in August.

By words and deeds. the Debtor and lenders have stipulated that all health and
welfare contributions earned by employees and owed to the Fund must be paid Irom
cash collateral. As shown in Part I, the employees who worked in August have earned
one more month of coverage. The Court need do nothing more than order the Debtor

and lenders to live up to the agreements they made in public.

[I. THE COURT HAS AUTHORITY TO ORDER THE SEPTEMBER
PAYMENT BE MADE FROM CASH COLLATERAL WITHOUT
THE LENDERS' CONSENT.
As explained above. the lenders have in fact consented to the use of their cash
collateral for payment of contributions to the Fund. They have never announced "we'll
permit all but one month of health and welfare benefits to be paid": rather. the lenders'

reassuring message has been that employees would be paid tor services rendered while

on the lenders' watch. Thus. the Court should find that the lenders have already con-
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sented to the use of cash collateral to pay the September contribution to the F'und for
employee hours worked in August.

If the lenders should now balk at their prior commitments. the Court neverthe-
less has the authority to issue an order directing the debtor to pay the September con-
tribution. even from the lenders’ collateral and notwithstanding the purported waiver of’
the debtor's rights to surcharge that collateral under section 506(c). The Courl's auth-
ority derives from several sources -- its inherent power to interpret and enforce its own
orders (in this case, the Benefits Continuation Order. Docket No. 28): the Court's
similar power to enforce promises made by partics on the record and in the Court's
presence: case law suggesting that section 506(c) waivers arc unentorecable: and the
statutory authorization found in Bankruptcy Code section 552(b)(1). which ¢nables the
Court to limit the extent to which a prepetition lien extends to postpetition proceeds.
based on "the equitics of the case” (a protection which the Debtor does not appear to
have explicitly waived).

The Benefits Continuation Order has been in force and effect since the begin-
ning ol this case. Nothing in the final postpetition financing order directly supersedes
or contradicts the provisions of the Benefits Continuation Order. Throughout this
case, employces have relied on the Benefits Continuation Order to protect them from
losing postpetition wages or benefits for hours they actually worked. The employees
have never been informed that their protection was subject to the unfettered discretion

of the lenders to determine whether or which wages and benefits would be paid. Most
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importantly. the ecmplovees were never told that the lenders could unilaterally deny
contributions to the Fund carned by the employees during their {inal month of work.
alter having paid those contributions throughout the Chapter 11 case.

Assuming for the sake of argument that the Benefits Continuation Order was in
some silent way "subject to" the lenders' cash collateral and/or postpetition financing
rights. the employees could never have known or suspected that the lenders could deny
pavment ol wages or benefits earned prior to the "Termination Date"” identilied in the
postpetition financing order. As part of the authority to interpret its own orders, this
Court should reconcile the Benetits Continuation Order with the postpetition financing
order, and clarify that benelits carned by employees prior to the termination of the
postpetition financing order must be paid -- if not from postpetition advances by the
DIP lenders, then (rom the prepetition collateral of those same lenders.

This interpretation of the interplay betwceen the Benefits Continuation Order
and the postpetition linancing order i1s not unfair to the lenders. They were fully aware
of the existence of the Benetits Continuation Order, and continued 10 accept the bene-
fit of the employees® labor throughout the month of August. Indeed. the employees”
expectation that their postpetition health and welfare benefits would be paid in full. as

provided by the Benefits Continuation Order, was reinforced by pronouncements from

' The practice of Bankruptcy Judge Yacos is instructive in this regard. He requires that cash
collateral orders include a "winding down" proviso under which secured fenders can also be
required to pay for any benefits received during, but due after, the term ol the cash collateral
order or stipulation. See. e¢.g. In re Ridgeline Structures, Inc., 154 B.R. 831, 832 (Bankr.
[D.N.H. 1993).
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representatives of the secured lenders in open court.  Having willingly accepted the
labor of the covered employees prior to termination of the postpetition financing order.
and having failed to disclaim their obligations under the Benefits Continuation Ordcr.
the Debtor and lenders should be required to make the September Fund contribution as
part of the Court's power to enforce and interpret its prior orders.

Nor arc the lenders necessarily insulated by the Debtor's purported waiver of its
rights under scction 506(c¢) in the postpetition financing order. Several courts have
questioned the enforecability of such waivers by a trustee or a debtor in possession.
See, e.g.. In re Brown Bros., Inc.. 136 B.R. 470 (W.D. Mich 1991): fu re Lockwood
Corp.. 223 B.R. 170 (8h Cir. BAPR 1998). Where. as here. the lenders try to use a
506(¢c) waiver extracted from the Debtor at the outset ol this case as an ¢xcuse to not
pay employees for their postpetition services, the Court should consider whether the
waiver is even enforceable.

As an alternative to ruling on the enforceability of the Debtor's section 506(c)
waiver. the Court can use section 5352(b)(1) as a source of authority for the reliefl
requested by the Fund. To the extent any such payment would have to come [rom the
lenders” collateral, section 532(b)(1) of the Bankruptey Code provides that. based on
“the equitics of the case.™ a court can order that a secured party’s prepetition lien does
not extend (o postpetition proceeds.” The purposc behind the ‘equitics of the case' rule

.. Is. in a proper case. to enable those who contribute to the production of proceeds

during chapter 11 to share jointly with the prepetition creditors sccured by proceeds.”
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In re Crouch, 51 B.R. 331. 333 (Bankr. D. Ore. 1985). Hecre. the equities of the case
demand that the Court intervene and impose a "non-consensual carve-out" under sec-
tion 5532(b)(1) in order to prevent Union employees from losing 23% or more of their
August compensation.

The Court should conclude that "equities” prohibit debtors and sccured lenders
from accepting benetits which accrue but are not pavable during the term of one cush
collateral arrangement. and then omitting the payment tor those accrued benefits from
the succeeding cash collateral arrangement because the pavment is no longer deemed
“necessary.”  Unlike some administrative claimants. the employees cannot protect
themselves by switching to a COD basis for their postpetition labor — they must accept
it on faith that the mere delay belween earning their benelits and receiving them will
not cause payment [or their postpetition labors to fall between the cracks of two cash-
collateral periods. This Court should protect that faith. using whatever statutory and

equitable tools are available to prevent the lenders from shortchanging emplovees.

By: %%é /%Qmﬁ

Pilar Vaile (NM Bar # 13526) !
Provost # Umphrey. ... Youngdahl # Sadin. re.
9621 Fourth Street N.W.

Albuquerque, New Mexico 87114

Telephone: (505) 792-8500

Dated: October 2, 2001

Attorneys for New Mexico United Food and
Commercial Workers’ Union and Employers’
Health and Welfare Trust Fund
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Co-Counsel:

Mark L. Metz (W1 Bar # 1001791)
Reinhart Boerner Van Deuren, S.C.
1000 North Water Street. Suite 2100
P.O. Box 514000

Milwaukee, W1 53203-3400
Telephone: (414) 298-1000
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CERTIFICATE OF SERVICE

I hereby certily that a true and correct copy of the foregoing instrument BRIEF IN
SUPPORT OF MOTION IFOR ORDER DIRECTING IMMEDIATE PAYMENT OF
ACCRUED POST-PETITION HEALTH AND WELFARE BENEFITS was sent to the fore-
mentioned list via facsimile. on this 2nd day of October, 2001.

Robert H. Jacobvitz/David Thuma 766-9287
William P. Davis 247-3185

David Heller (312) 993-9767

Ronald Silverman-MetLife (860) 240-2800
Dan Behles 242-2836

Paul I'ish 848-1882

Ron Andazola-1).S. Trustee 248-6558
Jennie Behles 243-7262

Don Harris 841-6315

Jared Steele (202) 326-4112

Gail Gottlicb 888-6565

Michael Cadigan 830-2385

Robert Feuille (915) 533-8333

Michael Reed (512) 454-1881

David Aclvoct (210) 225-6763

Kimberly Middlebrooks 247-0758

Jim Jacobsen 346-1370

Carlos Miranda (915) 545-4433

Pilar Vaile  ./{/

Shane Youtz

Provost Umphrey. LLP
Youngdahl & Sadin, P.C
9621 Fourth Street, NW
Albuquerque, NM 87114
(505) 792-8500

Mark L. Metz
P.O. Box 514000
Milwaukee, WI 53203

Attorneys for New Mexico United Food
and Commercial Workers’ Union and
Employers' Health and Welfare Trust
Fund



William J. Arland 768-7395
David Thomas 883-7395
Duncan Scolt 246-8682

Dean Gramlich (312) 984-7700
John Farrow 889-0553

Joe Johnson 764-5480

Dave Giddens 271-4848
Jonathon Linker (212) 848-7179
Michael . Four &

K. I.ce Peiter 266-1915
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