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IN THE UNITED STATE BANKRUPTCY €OURT ' LUk

et
1
-

DISTRICT OF NEW MEXICO Agnm oA .
0222 PHI2: 43

In re: ) e . AN

) N N AT
FURR'S SUPERMARKET, INC., ) Case No. 01-10779 SA

)

Debtor. )  Chapter 7
APPLI N PAYMENT OF

ADMINISTRATIVE CLAIM AND MEMORANDUM IN SUPPORT

NOW COMES General Electric Capital Corp. ("GE Capital"), by its counsels, on its Application for

Payment of Administrative Claim and Memorandum in Support pursuant to 11 U.S.C.$§ 503(B)(1)(A) and

§ 507(a), and in support thereof respectfully states the following;

PROCEDURAIL AND FACTUAL BACKGROUND

1. On February 8, 2001 (the "Petition Date"), Furr's Supermarket, Inc. (the "Debtor") filed a

Voluntary Petition for relief under Chapter [1 of the United States Bankruptcy Code and an Order for Relief

was cntered on that date.

2. Prior to the Petition Date, on or about May 18, 1999, GE Capital and the Debtor entered into

a Master Leasc Agreement (the "Lease"), whereby the Debtor agreed to lease from GE Capital certain

Computer Software (the "Equipment"), which is more fully described in the Lease. A Declaration of Lawrence

Kovacs in support of this Application is attached hereto as Exhibit "A" and incorporated herein by referenced.

3. Prior to conversion of this case a Stipulation between the Debtor and GE Capital rejecting the

Lcase and granting relief from stay, subject to court approval, was filed with the Court. The Stipulation was

approved by the Court pursuant to its Order Approving Stipulation Between the Debtor and Creditor, General

Electric Capital Corporation, Rejecting Lease and Granting Relicf From the Automatic Stay ("Order") entered

by thc Bankruptey Court on February 19, 2002.

4, On December 20, 2001, the case was converted to one under Chapter 7 of the Bankruptcy

\\'T/ ~ Code. Also on December 20, 2001 Yvette Gonzales was appointed the Chapter 7 Trustee.
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5. The Equipment was recovered by GE Capital, pursuant to the request of the Dcbtor, post-
petition.

6. Since the Petition Date, the Debtor has failed to make its required monthly lease payments to
GE Capital as required under the Lease for the Equipment notwithstanding its continued use thereof. From
the Petition Date to the Date of Conversion the Debtor incurred $167,621.37 in post-petition rental charges
under the Lease for the use of the Equipment. That amount rcpresents lease payments due for February 8,
2001 to December 19, 2001 plus taxes and other charges.

ARGUMENT AND LEGAL ANALYSIS

7. Section 507 of the U.S. Bankruptcy Codc provides that:

(a) The following expenses and claims have priority in the following order:

First, administrative expenses allowed under section 503{b) of this title, and any fees and charges
assessed against the estate under Chapter 123 of Title 28.

8 Section 507 "affords first priority to administrative expenses 'to encourage the provision of
goods and services to the estate, and to compensate those who expend new resources attempting to rehabilitate
the estate."™ In re Carpet Center Leasing Co., 991 F.2d. 682 (11th Cir. 1993).

9, Section 503(b) of the U.S. Bankruptcy Code states that:

(a) After notice and a hearing, there shall be allowed administrative expenses. other than
claims allowed under Section 502(f) of this title, including:

{1)(A) the actual, necessary costs and expenses of preserving the estate, including
wages, salaries, or commissions for services rendered after the
commencement of the casc.

10. Claims allowed under Section 507(b) and, in turn, Section 503(b) are entitled to superpriority
status as long as the expenses are for "the actual, necessary cost or expense of preserving the (dcbtor's) estate.”

Ford Motor Credit Co. v. Dobbins, 35 F.3d 860, 895-66 (4th Cir. 1994); In Re Carpet Center Leasing Co.,
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991 F.2d at 686-90 (creditor entitled to administrative claim for the diminution in value of the collateral duc

to inadequate and insufficient adequate protection payments).

ALLOWANCE AND PAYMENT OF ADMINISTRATIVE EXPENSES

11. Section 503(b)(1)(A) of the Bankruptcy Code allows a party to recover "the actual, necessary
costs and expenses of preserving the estate™ as administrative cxpenscs. Pursuant to this provision, a "debtor
must pay the lessor a reasonable administrative expensc for actual use of property which benefits the

bankruptcy estate during the pendency of that decision to assume or reject the lease." In rc Cardinal Indus.

Inc.. B.R. 838, 841 (Bankr. S.D. Ohio 1992) (citing N.L.R.B. v. Bildisco & Bildisco, 465 U.S. 513, 541
(1986). Philadelphia Co. v. Dipple, 312 U.S. 168, 174-75 (1941).

12. Upon information and belief, the Debtor has uscd the Equipment during the post-petition
period, and such use has benefitted the Debtor’s estatc.

13. Accordingly, GE Capital is entitled to reccive as an allowed administrative cxpense under 11
U.S.C. § 503(b)(1)(A) all payments due and owing under the Leasc or othcrwise for the post-petition period.

See Burlington N.R.R. Co. v. Dant & Russell, Inc_(In re Dant & Russell, Inc., 853 F.2d. 700, 707 (9th Cir.

1988) (recognizing a presumption that the payment terms of the lease arc a reasonable measure of the
administrative expenscs to be allowed); Farber v. Wards Co., 825 F.2d 684, 689-90 (2d Cir. 1987)(same});

Litho Specialties, Inc. v. Fleet Credit Corp. (In re Litho Specialties, Inc.). 154 B.R. 733, 736 (D. Minn. 1993)

(finding that this presumption of reasonableness can only be rcbutted by "substantial and convincing proof by
the Debtor that the imposition of the lease terms would be unwarranted").

14, Although there is a narrow construction as to thc administrative claims allowed under
§ 503(b)(1)(A), the debtor's "actual use" of the creditor's property will result in a corresponding bencfit to
debtor's estate which is sufficient for the creditor's claim to achicve administrative expense status. Ford Motor
Credit v. Dobbins, Supra at 866; In re Carpet Center Leasing Co., Supra 687 ("When a debtor-in-possession

uses a creditor's expense of providing that equipment is an actual and necessary cost of preserving the estate
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under § 503(b)."); In re John's Meat Emporium, Inc., 176 B.R. 700, 707 (Bankr. E.D.N.Y. 1995) (a creditor
is entitled to an administrative expense when the debtor uses the creditor's equipment to carry on its busincss).

15. Here, the Debtor used the Equipment post-petition in the operation of its business, thus
conferring a benefit upon the Debtor, while the value of GE Capital's property continued to decrease.

16. The Equipment was used by the Dcbtor, thus creating a clear and direct benefit to the
bankruptcy estate. Therefore, the claim was for "the actual necessary costs and expenses of preserving the
estatc,” and GE Capital is entitled to a claim for administrative cxpense equal to the amount of post-petition
rent accrued and unpaid in the amount of $167,621.37 from the Petition Date to the Datc of Conversion.

17. On January 4, 2002 a Notice of Chapter 7 Bankruptcy Case (“Notice") was mailed to
creditors. The Notice described a deadline of January 20, 2002 for the filing of administrative claims.
However, the Order rejecting GE Capital's Lease was not entered until February 19, 2002, after the
administrative claim deadline had already passed. Pursuant to Rule 3002(c)(4), a claim arising from the
rejection of an executory contract or unexpired lease of the debtor may be filed within such time as the court
may direct. Further, the Order approved a Stipulation which provided GE Capital may file "a request for

pavment of super-priority administrative expenses".

MLEREFORE_ GE Canital resnectfullv renmests that his Hanarahle Court prant GE Camital's nost-




~AND-

PITNEY HARDIN KEPP & SZUCH LLP
Karen Elizabeth Nethersole (KN/2223)
711 Third Avenue, 20th Floor

New York, New York 10017

(212) 297-5800

Attorncys for General Electric Capital Corporation

CERTIFICATE OF CONFERENCE

I certify that I have discussed this Application with David Thuma, an attorney for the Debtor. The
Dcbtor opposes the relief requested in this Application. | also discussed the Application with the Chapter 7
Trustee's office, who referred me to Mr. Thuma.
.

AN

James

CERTIFICATE OF SERVICE

I hereby certify that on this alu_‘i day of March, 2002. T mailed a truc and correct copy of the
foregoing Application by first class, U.S. Mail to the parties listed on the attached list.

T

S/
ER

JAMES W. BREW
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Furr's Supermarkets, Inc.

c/o Robert H. Jacobvitz

500 Marquette, NW, Suitc 650
Albuquerque, NM 87102

Richard D. Levin/Peter W. Clapp

Skadden, Arps. Slate, Meagher &
Flom, LLP

300 South Grand Avenue, Suitc 3400

Los Angeles, CA 90071-3144

Robert H. Jacobvitz

David T. Thuma

Jacobvitz, Thuma & Walker, P.C.
500 Marquette, NW, Suite 650
Albuquerque, NM 87102

Yvette J. Gonzalez
Chapter 7 Trustee

P.O. Box 1037

Placitas, NM 87043-1037

Adrian Baca

¢/o Carlos A. Miranda
Krafsur Gordon Mott, P.C.
P.O. Box 1322

El Paso, TX 79947-1322

Affiliated Foods, Inc.
¢/o Lewis Coppedge
P.O. Box 30300
Amarillo, TX 79120

AGB Twenty-Five, LLC

¢/o Frederick Hyman/Kirk L. Brett
300 East 42nd Street, 3rd Floor
New York, NY 10017

Allen Canning Company

c/o Judy Simmons Henry

200 West Capitol Ave., Suite 2200
Little Rock, AR 72201-3699

Amigos Canning Company, In.c
¢/o Kritin H. Jain/H.Dewayne Hale
2300 Trammell Crow Center

2001 Ross Avenue

Dallas, TX 75201

Primary-E208637 - Socondary-758326

FURR'S SUPERMARKET, INC.

CASE NO. 01-10779-SA
SERVICE LIST

Andrew B. Krafsur
Krafsur Gordon Mott, P.C.
P.O. Box 1322

El Paso, TX 79947-1322

Arizona Meat Products Co.

c/o Victor A. Sahn

300 South Grand Avenue, 14th Floor
Los Angeles, CA 90071-3124

Artesia Partners, Ltd.

¢/o George Davies

3300 South Parker Road, Suitc 500
Aurora, CO 80014

Bank One, Texas, NA

c/o Julia A. Cook

109 North Post Qak Lane, Suite 300
Houston, TX 77024

BMK, Inc.

c/o Lawrence Peitzman

1801 Avenue of the Stars, Suite 1225
Los Angeles, CA 90067-5806

Border Bakery Distributors, Inc.
¢/o Roy R. Brandys

701 N. St. Vrain

El Paso, TX 79902

Brown Floral Company
¢/o Roy R. Brandys
701 N. St. Vrain

El Paso, TX 79902

Bunzl Distribution Southwest, LP
c/o Daniel J. Lett

701 Emerson Road, Suite 500

St. Louis, MO 63141

Chattem, Inc.

c/o Nicholas W. Whittenburg
832 Georgia Ave., Suitc 1000
Chattanooga, TN 34702-2289

Chuck Wooldridge

¢/o Robert N. Hilgendorf
310 McKenzie Street
Santa Fe, NM 875013

As of 03/21/02

CIT Equipment Financing
¢/o Suann Hendren

P.O. Box 1945
Albuquergue, NM 87103

City of Las Vegas

¢/o Dave Romero, Jr.
P. O. Box 3030

Las Vegas. NM 87701

City of Albuquerque

c/o Karen W, Howden
Assistant City Attomey

P.O. Box 2248

Albuquerque, NM 87103-2248

City of El Paso

c/o David G. Aelvoct
711 Navarro, Suite 300
San Antonio, TX 78205

Claus Doclling

¢/o Merril L. Kaliser
3000 Thanksgiving Tower
1601 Elm Street

Dallas, TX 75201-476]

Clougherty Packing Companics

c/o Victor A, Sahn

300 South Grand Avenue, 14th Floor
Los Angeles, CA 90071-3124

CMS Properties

¢/o Lillian G. Apodaca
3908 Carlisle Blvd., NE
Albuquerque, NM 87107

Coca-Cola Enterprises, Inc.

¢/o Catherine A. Harrison

832 Georgia Avenue, Suite 1000
Chattanooga, TN 37402-2289

Compagq Financial Services
Corporation

c/o James R. Prince

1700 Pacific Ave., Suite 3300
Dallas. TX 75201-4693



ConAgra Foods, Inc.

c/o Robert J. Bothe

Suite 1400 One Central Park Plaza
222 South Fifteenth Street

Omaha, NE 68102-1638

Countrywide Logistics, Inc.
c/o James A. Askew

P.O. Box 1888
Albuquerque, NM 87103

Countrywide Logistics, Inc.
¢/o Richard G. Downing/
Peter D. Wolfson

410 Park Avenue

New York, NY 10022

County of Brewster
c/o Michael Reed
P.O. Box 26990
Austin, TX 78755

Creditor Travelers Express Co., Inc.
¢/o Phillip W. Bohl

3400 City Center

33 South Sixth Street

Minneapolis, MN 55402

Crystal Springs Bottled Water, Inc.
c/o Terry D. Farmer/Victor E. Carlin
P.O. Box 27047

Albuquerque, NM 87125-7047

Dantex Construction Company
¢/o Bernard D. Felsen

1100 Chasc Tower

201 East Main Drive

El Paso, TX 79901

Desert Eagle Distributing Co. of
El Paso

¢/o Bernard D. Felsen

201 East Main Drive, 11th Floor
El Paso, TX 79901

Developers Diversified Realty Corp.
c/o Philip G. Mitchell

2800 N. Central Ave., Suite 1800
Phoenix, AZ 85004-1049

Dicker-Warmington Properties
¢/o Julia B. Rosc

1227-B South St. Francis Drive
Santa Fc, NM 87505

Primary-EX0)7 - Socondary- 756326

Eastman Kodak Company
¢/o Carol M. Luciano

343 State Street

Rochester, NY 14650-1121

Ector County Hospital District
c/o Mike Atkins

P.O. Box 111

Odessa, TX 79760

Ector County Utility District
¢/o Mike Atkins

P.O.Box 111

Odessa, TX 79760

Ector County Ind. School District
¢/o0 Mike Atkins

P.O.Box 111

Odessa, TX 79760

Edward Gladden

c/o Paul F. Becht

7410 Montgomery Blvd., NE, Stc 103
Albuquerque, NM 87109

El Encanto, Inc.

c¢/o Jay D. Hertz

Sutin, Thayer & Browne
P.O. Box 1945
Albuqucrque, NM 87103

El Paso Baking Co., LLC

c/o Todd C. Meyers

1100 Peachtree Strect,Suite 2800
Atlanta, GA 30309-4530

Employers' Health & Welfare Trust
Fund
c/o Pilar Vaile

Provost & Umphrcy Law Firm, L.L.P.

9621 Fourth Street, NW
Albuquerque, NM 87114-2128

Fiesta Mart Incorporated

¢/o Michael . Durrschmidt
NationsBank Center, 25th Floor
700 Louistana

Houston, TX 77002.272%

Finova Capital Corporation

¢/o Charles P. Schulman

30 South Wacker Drive, Suitc 2900
Chicago, 11 60606

Fleming Companies, Inc.

c/o Louis J. Price

10th Floor, Two Leadership Square
211 North Robinson

Oklhoma City, OK 73101-7103

FLOHO Partncrs

c/o James A. Beldner

1114 Avenue of the Americas
New York, NY 10036

Frances Silver

c/o Stephen C. M. Long
2501 Yale SE, #204
Albuquerque, NM 87106

Fred Duquette

c/o David M. Houliston

P.O. Box 25467

Albuquerque, NM 87125-5467

Frederick M. Mossman

c/o Paul F. Becht

7410 Montgomery Blvd. NE. Ste 103
Albuquerque, NM 87109

Furr's 1,2,4-9 LLC

¢/o John E. Farrow

P.0O. Box 35400
Albuquerque, NM 87176

G.E. Capital Business Asset Funding
¢/o David H. Thomas

3915 Carlisle

Albuquerque, NM 87107

General Electric Capital Corporation
c/o Robert M Hirsh

711 Third Avenue

New York, NY 10017

General Electric Company

c/o David R. Mayo

2300 BP Tower-200 Public Squarc
Cleveland, OH 44114

Georgia-Pacific Corporation

c/o Larry A. Feind

133 Peachtree Street, NE, 7th Floor
Atlanta, GA 30303

Graphic Technology, Inc.
c/o Scott J. Goldstein

1000 Walnut, Suite 1400
Kansas City, MO 64106



Greenleaf Compaction, Inc.
c/o Louis Puccini

P. O. Box 30707
Albuquerque, NM 87190

GSI, Inc.

¢/o Michacl F. Menicucci

P.O. Drawer 6305
Albuquerque, NM 87197-6305

Gustavo Jimenez, Inc.
c/o Roy R. Brandys
701 N. St. Vrain

El Paso, TX 79902

HEI, Inc.

</o Michael F. Mcnicucci

P.O. Drawer 6305
Albuquerque, NM 87197-6305

Heller Distributing, Inc.
c/o Jay D. Hertz

Sutin, Thayer & Browne
P.O. Box 1945
Albuquerque, NM 87103

Heller Financial Inc.

cfo Paul M. Fish

P.O. Box 2168

Albuquerque, NM 87103-2168

Intemational Food Service Holdings
c/o George M. Moore

P.O. Box 159

Albuquerque, NM 87103

Jemez Mountains Electnic
Cooperative

¢/o Emest E. Valdez

P.O. Box 2385

Santa Fe, NM 87504-2385

Joe G. Maloof and Company
c/o Philip Marchiondo

429 Santa Monica Blvd.
Santa Monica, CA 90401

Joc G. Maloof and Company
¢/o Kimberly A. Middlebooks
P.O. Box 568

Albuquerque, NM 87163

Joseph Gallo Farms

c/o Sam Bregman/Robert W. Clark
4901 Chappell Drive NE
Albuquerque, NM 87107

Primary-ENR0O7 - Swcondary- 754326

Josie G. Martinez

¢/o Raynard Struck

610 Seventh Strect NW
Albuquerque, NM 87102

Kenneth C. Crow

¢/o Daniel J. Behles

P.O. Box 415

Albuquerque, NM 87103-0415

KPT, Inc.

c/o Michael F. Menicucci

P.O. Drawer 6305
Albuquerque, NM 87197-6303

La Feria Park & Shop, Inc.
c/o Carlos A. Miranda
Krafsur Gordon Mott, P.C.
P.O. Box 1322

El Paso, TX 79947-1322

Langer Juice Company, Inc.

¢/o Henry S. David

801 S. Figueroa Street, 14th Floor
Los Angeles,CA 90017-5554

Leasing Associates

¢/o Edward L. Rothberg
1400 Summit Tower

11 Greenway Plaza
Houston, TX 77046

Lomeli & Sons Landscaping Co.. Inc.
¢/o EK. Peticolas

701 N. St. Vrain

El Paso, TX 79902

Los Lunas Shopping Center-East
¢/o Duncan Scott

P.O. Box 587

Albuquerque, NM 87103-0587

LSF Bassett, LP

c/o Kevin T. White

3100 Monticello Avenue, Suite 550
Dallas, TX 75205-3442

Market Logistics, Inc.

¢/o Michael J. Cadigan

6300 Riverside Plaza Lane NW, Suite
250

Albuquerque, NM 87120

MDFC Equipment Leasing Corp
c/o Jeffrcy R. Fine

901 Main Street, Suite 4300
Dallas, TX 75202

Metropolitan Life Insurance Co.
c/o Ronald Silverman

Bingham Dana LLP

399 Park Avenuc

New York, NY 10022

Metropolitan Life Insurance Co.
¢/o Paul M. Fish

P.O. Box 2168

Albuquerque, NM 87103-2168

Midland Central Appraising District
c/o Michael Reed

P.O. Box 26990

Austin, TX 78755

Morey's Seafood International, LLC
c/o Christopher P. Bauman

P.O. Box 30684

Albuguerque, NM 87190

Mountain Run Partners, Ltd.

c/o Julie J. Vargas

6605 Uptown Blvd., NE, Suite 390
Albuquerque, NM 87110

National Distributing Co., Inc.

c/o Michael J. Cadigan

6300 Riverside Plaza NW, Ste 250
Albuquerque, NM 87120

National Labor Relations Bd Reg. 28
c/o Michael J. Cadigan

6300 Riverside Plaza NW, Stc 250
Albuquerque. NM 87120

Nebe Group, Inc.

c/o Steven A. Claus

4412 74th Street, suitc B100
Lubbock, TX 79424

NEBE International, Inc.
¢/o Linda S. Bloom
P.O.Box2!8
Albuucrque, NM 87103

New Mexico Beverage Company
c/o Michael J. Cadigan

6300 Raverside Plaza NW, Stc 250
Albuquerque, NM 87120



New Mexico Department of Labor
c/o Rebecca E. Wardlaw

P. O. Box 1928

Albuguerque, NM 87103

New Mexico Enterprises, Inc.
c/o Gary B. Ottinger

P.O. Box 1782

Albuquerque, NM 87103-1782

NM United Food &Comm Wkrs
Union

c/o Pilar Vaile

Provost & Umphrey Law Firm,
L.LP

9621 Fourth Street, NW
Albuguerque, NM 87114-2128

Nydes Propertics SMV Ltd., Co.
c/o Daniel J. Behles

P.O. Box 415

Albuquerque, NM 87103

Odessa Junior College District
c/o Mike Atkins

P.O. Box 111

Odessa, TX 79760

P.O'B Apollo Santa Fe, L.P.
c/o Gregory G. Hessc

1445 Ross Avenue, Suite 3200
Dallas, TX 75202-2799

Pennington Partnership
¢/o B. Paul Brioncs

333 East Main St.
Farmington, NM 87401

Pcrsonnel Research, Inc.

c/o Michael J. Cadigan

6300 Riverside Plaza NW, Ste 250
Albuquerque, NM 87120

Pctroleum Capital

c/o Robert L. Eisenbach 111

One Maritime Plaza, 20th Floor
San Francisco, CA 94111-3580

Pilgrim's Pride Corporation
¢/o Michacl W. Bishop

1717 Main Strect, Suite 4100
Dallas, TX 75201

/Primary-EXR637 - Seoondary-T58126

Pinnacle Logistics, Inc.
¢/o James A. Askew

P.O. Box 1888
Albuquerque, NM 87103

Pinnacle Logistics, Inc.
c/o Richard G. Downing/
Peter D. Wolfson

410 Park Avenue

New York, NY 10022

PNM Gas & Electric Services
c/o James C. Jacobsen

P.O. Drawer AA
Albuquerque, NM 87103

Premier Distributing Company. Inc.
c/o Gail Gottlieb

Sutin Thayer & Browne

P.O. Box 1945

Albuquerque, NM 87103

Property Development Assoc.

¢/o D. Michael Dalton/Jennifer M. Gore
700 Louisiana, Suite 1900

Houston, TX 77002

Pueblo of Santa Clara

c/o Richard W, Hughes

P. 0. Box 8180

Santa Fe, NM 87504-8180

Richardson & Richardson Constr.
¢/o Michael F, Menicucci

P.O. Drawer 6305

Albuquerque, NM 87197-6305

Rick Johnson & Company
¢/o Daniel J. Behles

P.0. Box 415
Albuquerque, NM 87103

RRAM Liquidating Trust

¢/o Michael J. Cadigan

6300 Riverside Plaza NW, Ste 250
Albuquerque, NM 87120

Samantha R. Flores

c/o Leof T. Stand

P. O. Drawer 2225
Albuquerque, NM 87103

Santa Fe Springs, CO

¢/o Michael J. Cadigan

6300 Riverside Plaza NW, Sic 250
Albuquerque, NM 87120

4

Schoenmann Produce Co.
c/o Danicl J. Behles

P.O. Box 415
Albuguerque, NM 87103

Simply Bouquet, Inc.

c/o Mark M. Rhodes
1801 Lomas Blvd., NW
Albuquerque, NM 87104

Smith's Food & Drug Centurs, Inc.
c/o Kyle 8. McKay

1550 South Redwood Road

Salt Lake City, UT 84104

Socorro Electric Cooperative
¢/o Lance R. Bailey

P.O. Box 265

Socorro, NM 87801-0265

Southern Wine & Spirits of NM
c/o Michacl J. Cadigan

6300 Riverside Plaza NW, Ste 250
Albuquerque, NM 87120

Starline Printing Company
c/o David A. Grammer, II1
1212 Pennsylvania NE
Albuquerque, NM 87110

State National Bank

c/o John S. Sims/Robert B. Wilson
P.O. Box 10236

Lubbock, TX 79408

Sun Valley Fruit Co.

c/o Michael W. Pierson
P.O. Box 51416
Albuquerque, NM 87176

Superior Tomato-Avocado Co., Inc.
c/o David 8. Gragg

Trinity Plaza II, th Fioor

745 East Mulberry

San Antonio, TX 78212-3166

Supermarket Properties I, Ltd.
c/o Carlos A. Miranda
Krafsur Gordon Mott, P.C.
P.O. Box 1322

El Paso, TX 79947-1322



Temporary Sollutions 111, Inc.
c/o Andrew J. Simons

Sutin Thayer & browne

P.O. Box 1945

Albuquerque, NM 87103

TX Comptroller of Public Accounts
¢/o Ronald R. Del Vento/ J. W. Hurst
Assistant Attorncy General

P.O. Box 12548

Austin, TX 78711-2548%

Topco Associates, Inc.
c/o Dean C. Gramlich
227 West Monroe Street
Chicago, IL 60606-5906

Topco Associates, Inc.

¢/o Bernard R. Given

2211 E. Missouri Ave., Suite N-300
El Paso. TX 79903-3838

Tortilla, Inc.

¢/o Deborgah Gille

P.O. Box 1276
Albuquerque, NM 87103

Tree of Life, Inc.

c/o Patrick L. Hayden
9000 World Trade Centcr
101 W. Main Street
Norfolk, VA 23510

Tri-State Commcreial

c/o George D. Giddens, Jr.
10400 Academy, Suite 350
Albuquerque, NM 87111

UniFirst Corporation

c/o Alexander D. Crecca
P.O.Box 3170
Albuquerque, NM 87190

United Food & Comm Wkrs Ind Pens
Fnd

c/o Michael D. Jankowski

1000 N. Water Street, Suitc 2100

P. O. Box 514000

Milwaukee, WI 53203-3400

United Food & Comm Workers
Union

¢/o Michacl D. Four

6300 Wilshire Blvd., Suite 2000
Los Angeles, CA 90048-5202

Mrimary-EX8637 - Secondary- T3

United Food and Commercial Workers
Union Local No. 1564 of New Mexico
¢/o Michael D. Four

6300Wilshire Blvd., Suite 2000

Los Angeles, CA 90048-5202

United Food & Comm Wrkrs Int Union
¢/o Bruce H. Simon

330 West 42nd Street, 25th Floor

New York, NY 10036

United States Trustee

Attn: Ronald Andazola
Leonard K. Martinez-Metzgar
P.O. Box 608

Albuquerque, NM 87103

Unsecured Creditors Committee
¢/o William F. Davis

P.O.Box 6

Albuquerque, NM

Unsecured Creditors Committee

c/o Stuart E. Herzberg/

1. William Cohen

100 Renaissance Center, 36th Floor
Detroit, MI 48243-1157

Vernfone Finance, Inc./
Petroleum Capital

c/o J. Michael Kelly

One Maritime Plaza, 20th Fir
San Francisco, CA 94111-3580

Verifone Finance, Inc.

c/o Robert L. Eisenbach I11

One Maritime Plaza, 20th Floor
San Francisco, CA 94111-3580

W & W Propertics

c/o John F. Caffrey

P.O. Box 1128
Albugquerque, NM 87192

W & W Properties

c/o Emily A. Franke

John F. Caffrey

P.O.Box 11128
Albuquerque, NM 87192

Weingarten Realty Investors
c/o Rodney L. Schlagel

P. 0. Box 3170
Albuquerque, NM 87190

Wells Fargo Bank New Mexico, N.A.
c¢/o William J. Arland

P.O. Box 1888

Albuquerque, NM 87103-1888

Werner Kindermann

c/o James C. Jacobsen

P. O. Drawer AA
Albuquerque, NM 87103

Whitmire Distribution Corporation
¢/o Sherri Blank Lazear

65 East State Street, Suitc 2100
Columbus, OH 43215

Whitmire Distribution Corporation
¢/o James C. Jacabsen

P.O. Drawer AA

Albuquerque, NM 87103

Wilger Enterprises, Inc.

¢/o Michael F. Menicucci

P.0O. Drawer 6305
Albuquerque, NM 87197-6305

Wisconsin's Finest, Inc.

c/o Michael Wile

3908 Carlisle Blvd., NE
Albuquerque, NM §7107-4504



UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEW MEXICO
[ALBUQUERQUE]
Inre: )} Chapter 7
) Case No. 01-10779 SA
FURR'S SUPERMARKET, INC., )
)
)
Debtor, )
)

DECLARATION OF LAWRENCE KOVACS IN SUPPORT OF
APPLICATION FOR ALLOWANCE OF ADMINISTRATIVE
CLAIM AND TO COMPEL PAYMENT OF ADMINISTRATIVE CLAIM

I, Lawrence Kovacs, do hereby declare:

1. 1 am employed by General Electric Capital Corporation (“GE Capital”) as a
Litigation Specialist. [ make this declaration based upon my personal knowledge, except as to
matters stated herein on my information and belief, and as to those matters, I believe my
information to be true and correct. If called as a witness, | could and would competently testify
to the matters contained herein.

2. As a Litigation Specialist, I oversee the monitoring of leases where: (a) the lessee
is in default under the terms of the leases; and (b) the lessee has filed a petition for relief under
the Bankruptcy Code.

3. Based upon my review of documents under my supervision and control, I know of
my own knowledge that:

(a) On February 8, 2001 (the “Petition Date™), Furr’s Supermarket, Inc. (the
“Debtor™) filed a voluntary petition for relief under Chapter 11 of the United States Bankruptcy

Code and an Order for Relief was entered on that date.

EXHIBIT

lgu



(b) Prior to the Petition Date, on or about May 18, 1999, GE Capital and the
Debtor entered into a Master Lease Agreement (the “Lease”), whereby the Debtor agreed to
lease one (1) certain Computer Software (the “Equipment”™), which is more fully described
therein, from GE Capital.

(c) Prior to the conversion, of the case the Stipulation between the Debtor and
GE Capital rejecting the Lease and granting relief from the Stay was filed with the Court and is
currently pending.

(d) On or about December 19, 2001, the case was converted 10 one under
Chapter 7 of the Bankruptcy Code.

(e) On or about December 19, 2001, Yvette Gonzales was appointed the
Chapter 7 Trustee in the above-referenced case.

() The equipment was recovered by GE Capital, pursuant to the request of
the Debtor, post conversion.

(g)  Since the Petition Date, the Debtors have failed to make its required
monthly lease payments to GE Capital as required under the Lease for that certain Equipment
notwithstanding its continued use thereof. From the Petition Date to the Date of Conversion, the
Debtor incurred $167,621.37 in post-petition rental charges under the Lease for the use of the

Equipment.



(h) That amount represents lease payments due for February 8, 2001 to

December 19, 2001 plus taxes and other charges.

I declare under the penalty of perjury that the foregoing is true and correct and that this
declaration was executed on (Yb/ CJ’\ (j , 2002, at Danbury] Cgnnecticut.

( WA
VKLawrénce Kovacs

Sworn to before me this {7 day

of Ji'jueri /e , 2002

1‘ B ]
( étary Public %i

DAWN AZZARITO

OTARY PUBLIC
MY ggML'.lSSICtl EYPIRES 2282006
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