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UNITED STATES BANKRUPTCY COURT . . oY COURT
DISTRICT OF NEW MEXICO Al LUTIOUE N M.
In re: )
) Case No. TT-01-10779-5A
FURR'S SUPERMARKETS, INC., )
) Chapter 7
Dehtor }

AMENDED PREHEARING BRIEF OF El. PASO PROPERTIES CORP.
REGARDING THE TRUSTEE'S OBLIGATIONS UNDER 11 L.S.C, § 365(d)(3)

Al the conclusion of the heanng held on February 11, 2002, on the “Chapler 7
Trustee’s Motion to Extend Time Within Which the Debtor May Assume or Reject the El Paso
Warchouse Lease.” this Court scheduled a hearing for Wednesday, February 13, 2002 1o
determine the Trustee’s obligations under 11 ULS.C. § 3035(d)3) in respect of the Lease. El Paso
Propertics Cotp.. as lessor (“lessor™), agent for the owners of the Distribution Warchouse,
respectfuily submits this prehearing brief to address the nature and extent of those obligations.

Scction 365(d)3) provides in relevant part;

The trustec shall timely perform all the obhigations of the debtor, except

those speciticd in section 365(b)(2). arising trom and after the order for

the rcliel under any unexpired leasc of nonresidential real property, until

such leuse is assumed or rejected, notwithstanding section S03(hX1) of

this title.

There is a split of authority as to the interpretation of the words “obligations of
the debtor ... arising from and afier the order for refict . ..". Specifically. courts are divided on
the question whether a specific obligation, such as rent or taxes, that comes due on or before a
specific date alter the order for relief, is payable at its full face amount, even though some
portion of this obligation may relate to a period prior to the order for reliefl or, alternatively,

whether obligations of this character should be proruted. so that the trustee need only pay the
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portion of the obligation relating to the period afier the order lor relief. The former view, which
is sometimes referred to as the “billing date approach,”™ is the rule espoused by the majority of
the Courts of Appeal that have considered the question. as well as by the only appelate court in
the T'enth Circuit that has ruled on the issuc. 7u re Maonteomery Ward Holding Corp., 208 F.3d
205 (3d Cir. 2001); In re Koenig Sporting Goods, Ine., 203 F.3d 986 (6™ Cir. 2000); Towers 1
Chickering & Gregory (In re Pacific-Atlantic Trading Co.). 27 F.3d 401 (9" Cir. 1994); In re
Duchwall-ALCO Stores, 150 B.R. 965, 976 n.23 (D.Kan. 1993): contru, In re Handv Andy Home
Improvement Centers, Ine., 144 1.3d 1125 (7% Cir. 1998). The Koenig and Montgomery Ward
cases are the two most recent Courts of Appeal cases addressing this issue.  In view of these
authorities, and the District Court’s decision in the fuckwall-ALCO Stores case, Lessor submits
that the “billing date approach” is the correct rule 1o upply in this casc.

Under the “billing date approach™ the obligations ol the ‘Trustee under subsection
()(3) include the following items: (1) the rental installment due and owing on December 31.
2001 (5006,000.00), together with interest at the statutory rate ol 6%e per annum, commencing on
January 30, 2002:7 (ii) taxes for the 2001 tax year. first coming duc in January, 2002 and last
pavable without interest or penalty on January 31, 2002, together with interest, penaltics, and
attorneys fecs aceruing thereafter (for a total of S270.400.91 as of February): (iii) premiums for
insuring the property: (iv) current utility charges; (v) current maintenance and repair costs; and
(vi) interest, penaltics, and attorneys fees accruing after the petition date on the taxes for the
2000 1ax vear. The partics have stipulated to the precise amounts of some of these items; the

precise amounts of other ilems have not yet been determined.

! Sec DeCicen of Monmvale, Ine.. 239 B.R. 475 (Bunke. DN 1999), holding that the “billing date
approach,” rather than the “acerual approach.” retlects the proper interpretation of subscction (di3).

. See Tex. Fin, Code Ann. § 302,002 (Vernon 1999). amended by Acts 1999, 76" Leg., ch. 62,
§ 7.18cak off. Sept. 1. 1999 und Article Nineteenth of the [ease.
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In addition, there are substantial charges that are currently accruing under the
[.ease bul that are not yet due and payable under the terms ol the Lease. These charges include
rent for the current and future calendar quarters, and tuxes for the current and future tax yeurs.

In the Montgomery Wurd Holding Corp. case. which is the most recent decision
by any Court of Appeals on the issue, the Court observed:

Finally, we acknowledge that the result we reuch [fe. adoption of the

“billing date approach”] may in some cuases leave room for strategic

hchavior on the part of landlords and tenants. ... [However]. strategic

behavior even in the area of tax reimbursement can be constrained by
lorethought and carelul drafting. [[f/. 268 F.3d at 212]

In this case. we believe some ““forcthought and careful drafting™ 1s particularly
appropriate because the estale is administratively insolvent. and even il the proposed scttlement
between the Trustee and the secured creditors is approved. the secured creditors can cut off their
funding of obligations under the Lease in their unfettered discretion at any time. T'o protect the
Lessor in these circumstances, 1.essor suggests that the Lease should be put on a “pay as vou go™
basis. and that pro rata portions of the rent and taxes should be pavable monthly in advance,
subjeet to a refund of any such amounts that are allocable to periods lollowing the Trustee's
rejection of the Lease. A specific proposal along these lines will be presented to the court at

Wednesday's hearing.



February 13, 2002

Respectiully submitted.
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Attorney for bl Paso Properties Corp.
and Janus Financial Corporation
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the foregoing “Amended Prehearing
Bricf of L1 Paso Properties Corp.
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Under 11 US.C. § 365(dN3)" was
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Robert H. Jacobvitz, Esq.
David T. Thuma, Fsq.
Jacobvitz Thuma & Walker
500 Marquette N.W., Suite 650
Albuquergue, NM §7102

Paul M. Fish

Modrall, Sperling, Rochl. Hamis &
Sisk. P.A.

500 4" Street NW

Albuguerque. NM 87102

Jennie D. Behles

Jennie Behles & Assoc, PLA.
400 Gold Ave. SW
Albuguerque. NM 87103
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Bingham Dana

399 Park Avenuc
New York, NY 10Op22

David Heller

Latham & Watkins

233 S, Wacker Drive  Sears Tower
Chicago, IL.. 600600

Ronald E. Andazola

Oflice of LS Trustec .
421 Gold Avenue SW :
Albuquerque, NM 87102
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