FILED
IN THE UNITED STATES BANKRUPTCY COURTIFFICE L7 TH: CLERK

DISTRICT OF NEW MEXICO .
01 Jud2! AMI0: 29
IN RE: § S8 BANATLRILY IR
§ ALBUGLERCLD §M.
FURR'S SUPERMARKETS, INC,, § Case No. 11-01-10779-SA
a Delaware Corporation, §
§
Debtor. §

OBJECTION OF RIVER OAKS PROPERTIES TO
DEBTOR’S MOTION FOR ORDER APPROVING SALE OF
SOME OR ALL OF DEBTOR’S OPERATING ASSETS

TO THE HONORARLE JAMES S. STARZINSKY, UNITED STATES BANKRUPTCY
JUDGE:

Ruver Oaks Properties (f/k/a Supermarket Properties 1, Led. j(“River Oaks™), a Lessor,
Creditor and Parcy-in-Interest in the above Chaprer 11 case, hereby files this its Objection to
Debtor’s Motion for Ovder Approving Sale of Some ov Al of Debror’s Operating Assets (the
“Obgection™), and would show the Court as follows.

I. Factual & Procedural

L. The Debror filed its Voluntary Petition for Relicf under Chapter 11 of the United States
Code on February 8, 2001, The Debror continues in possession of its property and
operation of its business as a debror-in-possession under 11 T.8.C. §§1107 and 1108.

2. River Oaks Properties 18 the Lessor under three (3) unexpired leases for non-residential

real property (collectively, the “Leases™) described as tollows:

&)
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Furr'’s Store No. Location
874 13201 Lomas NE, Albuquerque, New Mexico
950 11705 Montwoaod, El Paso, Texas
952 051 N. Resler Drive, El Paso, Texas
3. On or about March 1, 2001, the Debtor filed its Motion for Ovder Extending Tine

Witlin Whicl) Debtor May Assiome oy Reject Unexpived Leases of Nowvesidential Real
Property (the “Motion to Extend™). This instruments seeks an extension of rime to
assume or reject a number of unexpired leases of non-residential real property,
including the Leases. An Order was signed and entered by thus Court on April 6, 2001,
extending the deadline under §365(d)(4) untll Auguse 10, 2001,

4. Onorabout June, 1, 2001, the Debror filed the present Motion for Order Approving Sale
of Sowne o All of Debtor s Operating Assets and Granting Related Relief (the “Sale Motior™).
The Sale Motion generally seeks an order:
(a) approving the sale of all or part of the Debror’s operating assets, including irs
licenses and permits, to a purchaser to be determined at an auction to be held on June

27,2001 (as amended);

(b) determining that the purchaser will have purchased the assets in good faith, wichin
the meaning of §§363(m) and (n) of the Bankruptcy Code;

(¢) approving the assumption and assignment of such of the Debtor’s execurory
contracts and unexpired leases as the purchaser agrees to take at the Auction and
cnjoining any non-debtor party to such a contract or lease form any atempr to
rerminate or modify the conerace or lease solely because of the Debror's Chapeer 1T case
or the relief requested in the Sale Motion,

(d) derermining that the defaults set forth i the Sale Metion are the only defaulrs under
the Debtor’s execurory contracts and unespired leases that must be cured as a condition
to assumption and assignment;
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{e) determining that upon the assumption and assignment of such contracts and leases
the Debtor shall be released from all obligations under such agreements.

I1. River Oak’s Objection to Sale Motion

River Oaks objects to the Sale Monon for the reason that it violates §363 by avoiding,
the fundamental notice and disclosure mechanisms in the Chapter 11 process. Though
the Debror mav aceempe to sell assets through $363 in lieu of the plan confirmation
process, the Debtor must ensure that the notice and disclosure provided to attecred
partics are ar the minimum, equivalent ro those inherent in the disclosure statement and
plan confirmation process.
Further, the Sale Motionr ignores the basic protections of §365 afforded to lessors of
non-residential real property such as River Oaks.

II1. Arguments
The basis of the Chaprer 11 plan process 1s to negotiate a bargain for the debtor’s
financial rehabilication afer full disclosure, and then to obtain the bankruprey court’s
approval to make it binding on all of the creditors and parties-in-interest. Disclosure
is the key concept in reorganization or liquidation practice under the Bankruptey Code
when sct i the Chapter 11 context.
While §363(b} allows the sale of a chaprer 11 debtor’s assets outside the ordinary
course of business prior to confirmation of a Chapter 11 plan, this option has
limitations. 1o obtain approval under $363, the debtor must also demonstrate a sound
business reason for conducting a sale out of the ordinary course of business, especially

onc of substantially alf of its assets prior to confirmation. Morcover, the debtor must
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demonstrate that there has been adequate and reasonable notice of the sale, that the sale
has been proposed in good faith, and that the purchase price is fair and reasonable.
Section §363 docs nor authorize a debtor to short circuit the serict requirements of the
recorganization process by establishing the terms ot reorganization plan sub rosa n
connection with a proposed §363 sale.

9. Based on a review of the pleadings on fife with the Bankruptey Court, River Qaks
believes that the Debror has failed to show a valid business reason for the sale of s
assets outside the context of a plan or reorganization or formal liquidation. Morceover,
the Debtor has failed to show why it 1s necessary o i essence, liquidate its assets
through a quick-saie bid and/or auction procedure. Though the Debtor cites various
reasons 10 the Sale Motion, these reasons are circumstances which are common i most
Chapter 11 cases.

10.  Specitically, the Debtor recites thar “several parties have recendy expressed interest in
an acquisition of all or a pare of the assers.  In light ot these expressions of interest and
for the other reasons set forth below, the Debror believes that a prompt sale of its
assets will realize the best value for its creditors.™ ‘The Debtor further seates that the
proposed sale procedure will preserve the going concern value of its operations. The
Debtor also states that the sale of the assets tunder the proposed bid/auction procedure
will prevent the accrual of further administrative expenses.

11. River Oaks belicves that the Debtor’s reasons for the proposed sale are tlawed.

Procedurally, and as further discussed below, 1t does not believe that the Debror has
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adequately satistied the notice and disclosure requirements under $363. Further, the
proposcd sale ot the Debtor’s assets through a bid/auction procedure to any number
of different purchascrs defeats the Debtor’s argument that the going concern value of
its operations will be preserved or maximized by the proposed sale procedure. The
proposed sale procedure will result in the de facto picce-meal liquidation of the Debror’s
estare.  The reduction of administrative expenses the Debror claims will result from
approval of the Sale Motien will most likely be offsct by the lower price tvpicallv
received 10 a quick-sale scenarto. ‘Thus, assuming that the Debror can demonstrate
sound business reasons for a quick sale, 1t has failed to demonstrace any compelling
facts of arcumstances which would justifv averting the disclosure, solicitation and
balloting processes which are the basis of the Chaprer 11 process. For these reasons,
the Sale Motion should be denied.

12.  River Qaks further objects to the Sale Motion because it denies the protections atforded
by §365 as a lessor under an unexpired shopping center fease. Section 365 provides
lessors of non-residential real property a numbcer of protecrions in the form of
limitations as to how an unexpired lease can be assumed and assigned.

13.  Section 365() provides that the trustee or debtor-in-possession, subject to the Court’s
approval, mav assume or reject any executory contract or unexpired lease of the debror.
Once of the restrictions the debror’s right ro assume a Iease is the debtor’s obliganon ro
cure any default under the lease. Section 365(b)(1) provides a guarantee to the non-

debtor party such as River Oaks, who may be forced to continue a relationship it would
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rather ternunate, that as a condition to the forced cononuation of the contractual
relanonship, any defaults existing at the time will be satistied cither through the timely

cure of prepetition arrearages or through reasonable assurances of furure pavment.

14.  The Sale Motion does not provide for curing all defaufts under the River Oaks Leases.
Though the Debror sets forth in Schedule 2 artached to the Safe Aotion the amounts
it believes are necessary to cure, assume and assign, those figures are incorrect and/or
incomplete with respect to River Oaks. On June 19, 2001, River Oaks received the
Dcbror’s Notice of Revision of Exhibits to Debitor’s Motton for Ovder Approving Sale or Some
or All of Debtor’s Operating Assets and Grantingy Relief Requested (the “Revised Notice™),

15.  According to River Oaks’ records, the current amounts which would have to be paid
to allow assumption of its Leases arc as follows with the differences noted in Debeor's
Schedule 2 (as amended by the Revised Notice):

No. Location Preperition | Postpetition Taxes Penalty on Total
Arrearages Arrearages Taxes

874 | 13201 Lomas NL, | §10,925 $6,550.00¢ S15.334.95 5613.00 533.428.33

Albuguerque, NM | (Schedule 2 | (Scheduie 2 | (Schedoie 2 - {1 Schedule 2
“810,925) | - $0.00; $13,325, - $0.00

950 | 11705 Montwood, | $14,337.23 | N/A $100,651.38 | 51308478 [ S128.073.39

El Pasa, TX (Schedule 2 (Schedule 2 - i Schiedule 2
-59422) $100.651) - Omnted)

952 [ 951 N. Rusler, El S10.875.00 [ N/A $97.802.02 $14,670.30° | $123,347.32

Paso, TX i Schedule 2 iSchedule 2 - ] i Schedule 2
510.875) 597 .802) - $0.00;

" Purstant w the undetlying Lease, a rent increase became eftective June 1, 2001 ar the Albuquerque
Store in the amoum of $6,555.00).

current tax balance tor Store #952, and likely additional penalties o Store 950,
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16.  Inaddidon to the above figures, the Debror is required to pay River Oaks’ reasonable
attorneys fees and expenses incurred in this bankruptey case as provided n the
underlying Leases, as well as prorated 2001 taxes, to cure the defaules. River Oaks
objects to the Sale Motion as it does ot retlecr the correct cure amounts.

17, Further, River Qaks objects to the Sale Motion Decause it does not stare when the
defaules will be cured. The Sale Motion refers o a Form Asset Purclrase Agreemment and
states thar all sales will provide for the cure of detaults under any leases to be assumed
and assigned, but does not state when under the Formn Puvchase Agreement the defaule
will be cured. A review of the Form Asset Puvchase Agreoment does not clarify macrers
as it contains only boilerplate provisions. To the extent that the Debtor’s proposed sale
contemplates cure of all defaults other than immediately upon assignment of the Leases
through a cash pavment, River Oaks objects to the assumption and assignment.

18, Another critical requirement under §365 of the Bankruptey Code on a debror’s righe
to assume an uncxpired lease 1s the debtor’s obliganon to provide adequate assurance
of future performance under the lease.  Similarly, as a condition to assigning an
unexpired lease of the debtor, adequate assurance of future performance by the assignee
of such contract or lease must be provided. In an assignment, adequarte assurance of
future performance of a lease of real property in a shopping center includes adequare
assurance of:

{(a) the source of rent and other consideranion due under such lease;
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(b) that the financial condition and operating pertormance of the proposed assignec
will be similar to the financial condition and operating performance of the debror as
of the time the debtor became the lessee under the lease:

(¢) that assumption and assignment is subject to all the provisions of the lease,
including provisions such as use or exclusivity provisions;

(d) that the assumption or assignment of such lease will not disrupt any tenant mix or
balanice in such shopping center,

19, Satisfaction of the requirements of both §8365(b)(11(C) and 365(£)(2)(B) depends
on whether the prospective assignee can provide adequate assurance of furure
performance.

20.  River Oaks objects to Sale Motion because it fails to provide even basic assurances of
future performance under the Leases. Since the bid and auction process is not scheduled
until June 27, 2001, the identity of the proposed assignee(s) or bidder(s) are not
currently known to River Oaks. Procedurally, the Sale Motton 1s defectve and denies
River Oaks due process and adequate notice of the identiry of the proposed assignee.
The Sale Moron purports to provide for the sclection of the winning bidder(s)
sometime after the auction on June 27, 2001, and immediate presentation to the Court
of approval of the sale less than 48 hours later on June 29, 2001, This procedure fails
to provide River Oaks adequate notice of the proposed assignee and adequare
opportunity to evaluate the assignee’s fiancial and other qualifications under §365.
With respect to the undisclosed assignee, no busmess or financial information ot any
kind has been furnished to River Oaks. This 1s particularly troublesome because the

Forsn Asset Purchase Agreement appears to contemplate that the winning bidder(s) may
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acquire leases through a subsidiary that may not be well- capitalized.  River Oaks, as
well as all other similarly situated lessors, are unaware as to whether their properries
will even be bid upon or auctioned oft. Further, the Debtor has offered no assurances
that the assignment will even be subject to the use restrictions contained in the current
Leascs or comply with the wenant mix and balance requirements ot §365.

Morcover, the Sale Motion sceks an order “enjoinmy anv non-debtor party to such a
contract or lease from anv attempr to terminate or modify the contract or Jease solely
because of the Debtor’s Chapter 11 case or the relief requested in the Sale Motion.™
This relicf violares §365(1) which permits the lessor of an assigned lease to require a
deposit or other seeurity for the performance of the debtor’s obligations under the lease
substantially the same as would have been required by the landlord upon the initial
leasing to a similar tenant. Of course, this assumes that Furr’s assignec is even a similar
tenant. For these reasons, the Sale Motion should be demed.

Assignment of an exccutory contrace or unexpired lease assumed under §365 generally
relieves the debror and the estate from any liability for breach of such lease occurring,
after such assygnment. The Debtor attempts to expand the reach of the releases under
§365(k) by relieving the Debtor of llability for prepeticion detaults as well. The Sale
Motion secks an order determining, as provided by §365(k) of the Bankruprey Code,
thac upon che assumption and assignment of anv agreements under this Mation, the
Debror shall be released from all obligations under such agreements withour regard 1o

when such obligations accrue.  The difference berween the reliet requested by the
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23.

Debror and that afforded by §365(k) is significant in a case such as this, in which the
Debror has not stared che time frame in which lease defaults will be cured and has not
offered adequate protection of performance by the assignee.  If this Court enters an
order allowing the Debtor to assume and assign s leases and providing thar the
assignee is to cure any defaules under the leases, and the assignee neglects to do so, then
the lessors under such lease have no claim against the estate or the debtor for any
habilities existing as of the date of the assumption and assignment.  River Oaks
therefore objects to the Sale Motion to the extent it seeks to expand the scope of
§365(k).

Sections §363(m) and (n) inject a good faith requirement into any transaction under
§363. The Sale Motion 11 1ts present form cannot satistv the good faith requirement
as River Qaks 1s without any information, and could not possibly engage m any due
diligence to determine the nature, of the asswmption and assignment of the Leases
because the Debtor has not disclosed who the porential or actual assignees are. For this
reason, the Sale Motion should be denied.

WHEREFORE, PREMISES CONSIDERED, River Oaks Properties requests thae this

Court deny the Debtor’s Motion for Order Approving the Sale of Some oy All of Delitor’s Operating

Assets anud Grantimy Reloted Relief, or alternatively, condition the relief granted therein o

address the all objections more fully raised herein, and enter such other and further orders are

as just.
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Bw:

RESPECTFULLY SUBMITTED,

KRAFSUR GORDON MOTT P.C.

Qai

Carlos A. Miranda, Esq.

Texas State Bar No. 14199582
H. Christopher Mott 14596430)
Texas State Bar No.

4696 N. Mcsa, Ste. 100

El Paso, Texas 79912

(915) 545-1133

(915) 545-4433 (fax)

Attorneys for River Oaks Properties

CERTIFICATE OF SERVICE

This 15 to cerufy thar on the day ot June, 2001, a true and correct copy of the
toregoing Objection was mailed overnight priority mail, return receipt requested to the parties

on the artached hist.

Unieed States Trustec:
Office of the ULS. Trustee
P.Q. Box 608
Albuquerque, NM 87103

Debrtor:

Tacobitz, Thuma & Walker, P.C.
artn: David Thuma, Esq.

500 Marquette NW, Ste. 650
Albuquerque, NM 87102

Skadden, Arts, Slate, Mcagher & Flom, LLP
aten: Richard Levin and Stephen J. Lubben
300 South Grand Ave., Ste. 3400

Los Angeles, CA 90071-31444
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Jav Goflman
Shadden, Arps, Slate
I'our Times Square
New York. NY 10036

Ronald F. Andazola
Assislanl LS. Truslee

121 Gold St, SV, Suite 112
Albuguerque, NALET102

Jennie Deden Behles

1.12. Behles & Associates

100 Gold Avenue SW, Suile 400
Albuguergue, MM 87103-084¢

George Davies

3300 South Parker Road
Suite 500

Aurora, CO B0

Roebert ). Bothe, Esq.

AMiGrath, North, Mullin & Kratz, P.C.
One Central Park Plaza, Suite 1400
222 Soulh Yilleenth Street

Omaha, NB 08012

David K. Mayvo

Benesch, Friedlander, Copfan & Aaronott

1P
2300 BP Tower - 200 Mublic Square
Cleveland, OH 44114

Kyle 5. Mekay

Corporale Counsel

Smith’s Food & Drug Centers, Inc.
1550 Soulh Redwood Road

Salt Lake City, UT 84104

Paul Fish

AModrall, Sperlin, Roehl, Harris & Sish
300 Fourth Slreet, NW

Bank of America Centre, Suite 1000
Atbuquerque, NM 87103-21o8

Julia B. Rose

The Law FFirm of Julia B. Rose
1227-B South St Francis Drive
Santa Te, NN 87505

Chillip Bohl

Gray, Plant. Mooty, Mooty & Bennet
3100 City Center

32 South Sisth Streel

Minncapelis, MN 55302

Richard B. Levin

Skadden, Arps, Slate, Meagher & Flom
300 South Grand Avenue

Tos Angeles, CA 90071-31-44

Nonald R. Fenstermacher, 1°.C

The Farthgrains Baking Companics, Inc.

PO Box 70
Albuguergue, N 87 103-0700

Charles 1. Schulmann

Allen J. Guon

Sachnoff & Weaver, Ltd.

A0 South Wacker Drive, Suite 2900
Chicagn. 11, 606l6

Andrew J. Simmons
Sutin. Thayer & Browne
P.O. Box 1945
Albuquerque, NA 87103

lLeows ]. Price

McAfee & Taft

10" Floor, Two Leadership Square
211 N. Rohinson

Oklahoma City, OK 73102

Ronald R. el Venlo
Assistant Altorney General
PO Box 12548

Austin, TN 78711-2458

Jay D, 1lertz

Sutin, Thaver & Browne
1O. Box 1945
Albuquerque, NA 87103

Ale~ander D. Crecca
Butt Thorton & Baehr IPC
P.O. Box 3170
Albuquerque, NN 87190

Danicel . Behles

320 Goid SW, Suite 1001

P.O. Box 415

Albuquerque, NM 87103-01415

Patrick L. [fayden
McGUIREWOODS 1P
9000 World Trade Center
101 Woest Main Street
Norfolk, VA 23510

Furr's Supermarkets, Inc.,
¢/ o Chief Financial Officer

4411 The 25 Wav NEW, Suile 100

Albuquerque, NM 87109

Gordun 5. Little, DAL

40 First Plaza, NW

Suite 620

Albuquerque, NN 87102

Michael W. Bishop', Iisq.
Arter & Hadden LLP

1717 Main Street, Suite 4100
Dallas, ‘TN 75201

Gail Gottlich

Sutin. Thaver & Browne
P.03. Box 1945
Albuquerque, NM 87103

Market Logistics, Inc.

¢/ o Michael J. Cadigan
6400 Uptawn Boulevard NE
Suite 5370-W

Albuquerque, NN 87110

Andrew B. Krafsur
Krafsur Gordon Mott, P.C.
4695 North Mesa

El Paso, TX 79912

James C. Jacobhsen
Keleher & Meleod

PO Brrawer AA
Albuquerque, NM 87103

David 11. Thomas, I

Dave Thomas & Associates, P.C.

3915 Carlisle
Albuquerque, NM 87107

Dunvan Scott

Scott & Kienzle

Box 587

Albuguerque, NN 87 103-0587

Gregory flessc, Lisg,

Jenkins & Gilchrist

1445 Ross Avenue, Suite 3200
Dallas, TX 73202-2799



Victor A Sahn

Sulmeyer, Kupetz, Baumann & Rothman
AN South Grand Avenue, 147 floor

[os Angeles, CA U007
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