UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEW MEXICO
In re:
FURR’S SUPERMARKETS, INC., Case No. 01-11-10779 SA
A Delaware corporation, Chapter 11

Debtor.

TRI-STATE COMMERCIAL’S MOTION FOR RELIEF FROM AUTOMATIC STAY

COMES NOW, Tri-State Commercial Associates, acting through its agent, Quine &
Associateé, Inc., (Tri-State Commercial) by and through its attorneys, The Law Office of George
Dave Giddens, P.C., and hereby moves to terminate the automatic stay to permit Tri-State
Commercial to terminate an unexpired lease of non residential real property.

AS GROUNDS THEREFORE, Tri-State Commercial states:

1. Tri-State Commercial is the landlord under a lease of non residential real property
covering property located at 1300 West Dickerson Blvd., Fort Stockton, Pecos County, Texas. A
copy of the Lease is attached hereto as Exhibit “A” and made a part hereof.

2. The lease by its terms, expires on August 28, 2001, although on February 27,
2001, Debtor notified Tri-State Commercial of its intention to exercise a third additional 5 year
option period, thereby extending the lease in question until August 28, 2006. Tri-State
Commercial disputes the Debtor’s right to exercise this option.

3. Debtor has failed to comply with 11 U.S.C. Section 365 in that Debtor has failed
to perform its post-petition obligation to promptly reimburse Tri-State Commercial for property
taxes against the leased premises in the amount of $7,728.01. This failure constitutes cause to
lift the automatic stay. A copy of the billing for the property taxes is attached hereto as Exhibit
“B,” and made a part hereof.

4. Concurrence of counsel for the Debtor has been requested and not obtained.



WHERFORE, Tri-State Commercial respectfully requests the Court to terminate the
automatic stay to permit termination of the Lease, or alternatively that the Debtor be required to
immediately pay the property taxes and to perform all of its post-petition obligations under the
Lease. Tri-State Commercial prays for such other and further relief that the Court deems just

and proper.

Respectfully submitted:

Law Office of George “Dave” Giddens, P.C.

Leo,, L L200e

By: Georgé “Dave” Giddens
10400 Academy, Suite 350
Albuquerque, NM 87111
(505) 271-1053

(505) 271-4848 FAX
dgiddens @flash.net

This certifies that a copy
of the foregoing document
was served by mail on:

Furr’s Supermarkets, Inc.
C/o Chief Financial Officer
4411 The 25 Way, NE
Suite 100

Albuquerque, NM 87109

Robert H. Jacobvitz

Jacobvitz, Thuma & Walker, P.C.
500 Marquette NW #650
Albuquerque NM 87102

Skadden, Arps, Slate,
Meagher & Flom, LLP

Jay M. Goffman, Alan J. Carr
Four Times Square

New York, NY 10036-6522



Skadden, Arps, Slate,

Meagher & Flom, LLP

Richard Levin, Peter W. Clapp

& Stephen J. Lubben

300 South Grand Avenue, Suite 3400
Los Angeles, CA 90071-3144

Bill Davis

Davis & Pierce, P.C.
P.O.Box 6
Albuquerque NM 87103

U.S. Trustee
P.O. Box 608
Albuquerque, NM 87103

f‘q
this _[#— day of April, 2001.

é@w@éyﬂé—

George “Dave’ Giddens
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LEASE

THIS LEASE, made this __29th day of ___Rugust , 1976

between KIMBELL, INC,, a Texas corporation,

I §

(hereinafter called “Landlord™),

and __WINN-DIXIE TEXAS, INC.. ; ali to

transact business in the state nf TeXas (hereinafter called "*Tenant");
: e )

which terms “Landlord” and “Tenant” shall include,

wherever the context permits or requires,
singular or plural, and the heirs, legal representatives, successors and assigns of the respective
parties;
WITNESSETH:
That the Landlord, in consideration of the rents herein reserved and of the covenants of
the Tenant, does hereby lease and demise unto the Tenant, for the term hercinafter specified,
the following described land and improvcm.cnu thereon;

That certain piece, parcel or tract of land located at 1300 West

Dickerson Blvd.

in the City of Fort Stockton , County of Pecos

State of Texas

» more particularly described as:

SEE EXHIBIT "B"

Together with a store building, approximately _ 190 feet in width by _130

fect in depth (and annex___

)

sidewalks, service areas and other improvements constructed there-

EXHIBIT
;]
8

parking area,
on .




TERM FOR THE TENANT TO HAVE AND TO HOLD for an initial term of
fifteen (15) years commencing.on. __.August 29, 1976
and expiring at midnight on _ August 28, 1991

H

This lease is granted and accepted upon the foregoing and upon the following terms,
covenants, conditions and stipulations;

RENTAL 1. "The "Tenant agrees to pay-to-the Landlovd -as rental for the demised. premises during the

term of this lease, and any extensions thercof, the sum of _Sixty Nine Thousand

Seven Hundred Forty Two and 93/100 ] Dollars

($_69,742.93 ) per annum. The rental shall be paid in twelve (12) equal monthly

installments of Five Thousand Eight Hundred Eleven and 91/100

Dollars ($__ 5,811.91 : ) per month, which installments shall be due and payable in
advance on the first day of each and every calendar month of the lease term, and anv extensions
thereof. Rent for [ractional years and [ractional months at the beginning and end of the term
shall be pro-rated on the basis of the annual rate. The first monthly payment of rent shall be
due on the first day of the next succecding calendar month after the date of this lease,

and shall include any rent Jﬁe for the preceding fractional month,

~

UTILITIES 2. Tenant agrees to pay all charges for telephone, gas, electricity, water and all other utilities
used by Tenant on the premises, and the Landlord agrees to provide access to such utilities at
all times during the term of this lease. :

TENANT'S 3.1

Upon acce tande of the d
REPAIRS 3 t crhsed

remise
agrees to keep the interior of the degised piegzsgsnigtéogsniggdi-
tion and repair, excepting structural repairs and all repairs which
are the responsibility of the Landlord or which are made necessary b
reason of fire and other unavoidable casualties covered by Lanhlo¥ﬂ'g
fire and extended coverage insuranbe, and excepting reasonable weaf
and tear. Also within Tenant's repair

C _ : responsibility shal :
~all other repairs to the demised premises, exceptingytho:elwgicﬁngigded
hereinafter made the express responsibility

fte ‘ of Landlord
respons%hliityltotincl¥de, w?thout limitation, the rggairSZEE ;:E:z:~
nance ot all electrical, mechanical, heati i i
installations and systeés ‘ yotom §iF Sonditloning

i the sprinkler system if
and plumbing fixtures, inéluding any stoppgges Ehere??f’e§2:pglgﬂgﬁng

as may be caused by structural defects or fault

N b Y construction, the
doors and automatic door operators, the windows and plate glaés (except
such replacement thereof as is covered by Landlord's fire and extended

coverage insurance), the floor surfacin and i
any incine
balers or compactors. 8 y rators, trash




3.2 Also within Tenant's, repair responsibility shall be included

the routine operation ang maintenance of the parking area, sidewalks,
ramps and service areas consisting only of cleaning and sweeping,
lighting, repainting of parking area striping and watering and main-
tenance of landscaped areas. Tenant also shall maintain and repair
all parking lot light standards and other.exterior‘lighting.Iixtures,
ineluding any repairs made necessary by the fault, act or negligence
of Tenant, or any of its servants, agents, or employees, or any of
its customers and invitees, provided, hovwever, Landlord shall be
responsible for the maintenance and repair-thereof ih the case of .
damage by fire or the elements or other casualty. ‘

LANDLORD'S
REPAIRS - AT

cost and expense,

keep and

maintain the exterior of Tenant's store building, including roof,
gutters, downspouts, exterior painting, masonry walls, foundation
and structural members, and the sewers from the outfall side of grease
traps, if any, (or otherwise from the exterior walls of the building)
and the electric power facilities from the weatherhead to the public
or private power supply source, and the gas lines from the meter to the
public or -private gas supply source, and Landlord shall algo make any
and all structural repairs to both the exterior and interior of said
premises. Landlord shall be responsible only for those repairs herein-
above described and Tenant shall have full repalr responsibility for
all other repairs to Tenant's building of whatsoever type or kind.
EERSEECRIEIRRIREIER [ any portion of the demised premises which is the responsibility
of the Landlord hereunder shall at any time be in need of repairs, Landlord will proceed to re-
pair same SHEBEEEER upon receipt of written notice by Tenant to do so, except that the Land-
lord shall fnot be obligated to make or pay for any repairs to the demised ; remises rendered
necessary by the fault, act or negligence of the Tenant, or any of its servants, employees, agents,
invitees, orfcustomers, except in the case of damage by fire or the clements, or other casualty
covered by WLandlord’s fire and extended coverage insurance.

with due diligence

Sin M

a8 are reasonably necessary

4.2 1t in order to protect the Tenant's property in the demised pfemises it shall be necessary to
make emergency repairs to any portion of the demised premises Which is the responsibility of
the Landlord to repair, or i the Landlord after receipt .of noticef in writing as above provided
Eils or neglects to make with all due diligence other repairs whilh are the responsibility of the
Landlord, the Tenant shall have the right to make such repairsfand to deduct from the rental
installments then due or thereafter to become ue such sums as may be necessary to reimburse

the Tenant for the money expended or incurred by it in making such repairs. Landlord further

covenants that the demised premises will be so SRERESE maintained at all times so as
structurally to com

ply with and.conform. to.the requirements. prescribed. by any and all ordinances,
statutes, rules, or regulations of municipal or other governmental authority relating to public

health and sanitation or safety applicable to the initial character
of Tenant's business, and that Landlord will promptly make any
structural changes or alterations in the premises which may become
necessary in order that said premises may conform to such ordinances,
statutes, rules or regulations now in force or which may hereafter
be passed, adopted or promulgated, except Landlord shall not be
responsible therefor if such non-conformity shall be the result of

(a) a departure from the initial character of Tenant's business,
or (b) alterations made by Tenant

4.3 Landlord shall also keep all parking area, sidewalks, ramps and
service areas in good condition and repair, except to the extent that
maintenance thereof isg hereinabove made the responsibility of Tenant.




FIXTURES 5. The Tenant, at its own cxpense, may fromtime to time during the term of this lease make
AND any alterations, additions and improvements in, on and o the demised premises which it may
ALTERATIONS

.deem necessary or desirable and which do not adversely affect the structural integrity thereof,

but it shall make them in a good workmanlike manner and in accordance with all valid re-

quircments of municipal or other governmental authorities, Al permanent structural improve-

ments shall belong to the Landlord and become a part of the premises upon terminition or

expiration of this lease. . . . ,

Tenant shall not make any exterior alterations, addi-

tions or improvements or structural changes in the building -without
the prior consent of Landlord, which shall not be unreasonably
withheld. Tenant agrees to cause any mechanics' or materialmen's
liens incurred as a result of construction work instigated by Tenant
to be promptly discharged and hereby agrees to indemnify and hold
harmless Landlord from any expense occasioned thereby.

?

Tenant may construct and build or install on and in said premises any and all signs, racks,
counters, shelves and other fixtures and equipment of every kind and nature as may be necessary
or desirable in the Tenant's business, which signs, racks, counters, shelves and other fixtures
and equipment shall at all times be and remain the property of the Tenant, and Tenant shall
have the right to remove all or any part of the same from said premises at any time; provided,
Tenant shall repair or reimburse Landlord for the cost of repairing any damage to said nrem-
ises resulting from the installation or removal of such items.

INDEMNIFICATION 6. The Tenant agrees to indemnify and save harmless the Landiord from any claim or loss by

reason of accident or damage to any person or property happening on or about the demised

premises, except in case of accident or damage caused by the fault or negligence of Landlord,
its servants, agents or employees.

FIRE

7.11n the event that the demised premises shall be totally destroyed. or damaged to the extent
of 4789, or more of the value thereof by fire or other c_asualty, Lhcn. e.xther party may elect \'vnth-
in thirty (30) days after such damage to terminate this leasc by giving to the other a written
notice of termination, and thereupon both parties shall stand released of and [rom all further
liability under this lease. If the demised premises shall thereby suffer damage to any cxtent less
than 759 of the value thercof, or if neither party hask elected to terminate as aforc‘sald, then the
"Landlord agrees to proceed promptly and without expense to the Tenant to repair t}\c damage
or testore the improvements, remitting a fair and just portion of the rent, according to the
unusable space, until said premises are completely reinstated or restored.

7.2 1f damage to Tenant's building in excess of fift erce
(50%) of the value thereof shall ocgur within the 1astytgo (Z?C
years of the initial term or.any of the option extension periods
provided for herein, the obligation of Landlord to restore the
oremises shall not arise unless Tenant shall give notice to Landlord
within thirty (30) days after

( such damage of its desire to extend
the term of this lease for an additional period so as to expire

five (5) years from the date of such damage, and on the same condi-
tions and for the same rentals. Upon such notice, Landlord agrees
with all due diligence to repair and restore Tenant's building

and the lease shall continue and the remaining option periods, if
any, shall be construed to follow upon the end of such extended term.

Failing such notice to extend, Landlord at its option shall have
the right to terminate this lease or to restore the premises and the
lease shall continue for the remainder of the then unexpired term.

hym




QUIEY
ENJOYMENT

7.3  landlord agrees to carry fire and extended coverage insurance
on Tenant's building and any additions, alterations and improvement
made thereto by Landlord or Tenant Gmuissmesssmess i ,

in the amount necessary to avoid co-insurance,
and hereby expressly waives any and all claims against the Tenant
for loss or damage due to fire, explosion, windstorm or other

casualty coverable by standard fire and broad form extended coverag
insurarice policies (whether or not actually carried), regardless of
the cause of such damage, including without limitation, damage
resulting from the negligence of the Tenant, its agents, servants
or employees; and Tenant hereby expressly wailves any and all claims
against the Landlord for loss or damage to Tenant's merchandise,
fixtures and equipment due to fire, explosion, windstorm or other
casualty coverable by standard. fire and broad form extended coverag
insurance policies (whether or not actually carried), regardless

of the cause of such damage, including, without limitation, damage

resulting from the negligence of the Landlord, its agents, servants
or employees, :

RN IR N

Subject to non-disturbance protection being accorded to Tenant

with respect to existing mortgages .as contemplated in
Article 20 hereof, the

8. /°  landlord covenants, warrants, and represents that upon commencement of the lease
term, the demised premises will be free and clear of all liens and encumbrances superior to the
leasehold hereby created; that the Landlord has full right and power to -execute and pcrfor}n
this lease and to grant the estate demised hercin; and that the Tenant on paying the rent herein
Teserved and performing the covenants and agreements hereof shall peaceably and qmctly 'llmavc,
hold and enjoy the demised premises and-all rights, easements, appurtenances and privileges

belonging or in anywise appertaining thereto, during the full term of this lease and any ex-
tensions thereof. : ’ .

The Landlord warrants the non-existence of any zoning or other rcstri'ction preventing or
restricting use of the demised premises for the conduct of a general mercantile bgsxpess,l)xqclu(:-
ing parking in conjunction therewith, and that should such zoning or other restriction ';m e;
fect or adopted at any time during the term of this lcas.e, preventing or restricting the cn??
from conducting a general mercantile business, including parking in conjunction therlclw;tl,
the Tenant at its option may terminate this lease and shall stand released of and fr'?m all fur-
ther liability hereunder.  For the purposes hereof '"blue laws" or "Sunday
closing laws' and any alcoholic beverage license restrictions
shall not be considered a restriction upon the permitted uses of t

demised premises,

-




YAXES 9.1 All taxes, assessments, and charges on land or improvements and obligations secured by mort-
LIENS gage or other lien upon the premises shall be promptly paid by Landlord when duc. The Ten-
AND ant may perform, acquire or satisfy any lien, encumbrance, agreement or obligation of the Land-
INSURANCE lord which may threaten its enjoyment of the premises, and if it does so it shall be sl!brogated
PREMIUMS to all rights of the obligee against the Landlord or the premises or both and shall-be reimbursed

by the Landlord for resulting expenses and disbursements, together with interest thereon at six
per cent (69%) per annum, '

9.2 To the extent hereinafter set forth, as additional rental
hereunder and during the initial term of this lease, and any exer-
cised option extensions thereafter, Tenant agrees to reimburse
Landlord for 757% only (with Landlord being responsible for the
remaining 25%) of Tenant's pro rata share of a increases in the
annual ad valorem taxes levied on the demised premises

ol

P % RERNERREREY in excess of the amount of such
taxes levied thereon for the tax year 1976.' Tenant shall be
responsible only for its pro rata portion of such taxes for frac-
tional years occurring at the beginning ard expiration of the term
of this lease. For the purposes hereof, the increased taxes to
which Tenant is to contribute computed in accordance with this

sub-section 9.2 is hereinafter galled the "first increment of
increased taxes. .

9,3 The amount of taxes attributable to the déniigdéd preniises and tor
which Tenant is to reimburse Landlord i

n part, shall be less any
abatements, discounts or refunds thereon. Upon request of Tenant,
-Landlord agrees to exhibit to Tenant the pa

id tax statements ag
evidence of the basis upon which any increase in taxes is chargeable

Tenant's pro rata share,

X by Tenant on demand after
payment by Landlord. All taxes, other than ad valorem real estate
taxes, including special assessments, improvement liens and the like,
shall remain the sole responsibility of the Landlord.

9.4 Tenant shall have fhe right from time to time to contest

or protest or review by legal Proceedings or in such other manner
as may be provided, any such taxes, assessments or other govern-
mental impositions aforementioned, and to institute such proceed-
ings in the name of the Landlord as the Tenant may deem necessary;
provided, however, any expense incurred by reason thereof shall be

expense to the Landlord.

9.5 1In the event Tenant's store building is expanded or enlarged
in accordance with the Article on that subject hereinafter set
forth, Tenant shall also contribute to La

ndlord 100% of that
segment of increased taxes consisting of the following:

The difference between the tax amount alloccated to the
demised premises (before enlargement) for the year next
preceding the first year in which the augmented value of
the enlarged building, including the addition and renova-
tions, is assessed for tax purposes, and the tax amount
allocated to the enlarged demised premises for that first
year., For the purposes hereof, such amount is hereinafter
called the 'second increment of increased taxes'. Tenant
.shall continue to reimburse Landlord for this second '
increment of- increased taxes throughout the remainder of

. the then term of this lease, and any exercised option
extensions thereafter.

As to any further increases

occur in subsequent years fo
augmented value of the enlar
purposes, Tenant's contribut
valorem taxes shall revert t
Tenant and 25% for landlord,

in" the ad valorem taxes which may
llowing the first year in which the
ged building is assessed for tax
ion of its pro rata share of ad

o the original basis of 75% for

-6




9.6 In the event Tenant's store building is expanded or enlarged
in accordance with the Article on that subject hereinafter set
forth, Tenant agrees to reimburse Landlord for the increased
annual cost of fire and extended coverage insurance resulting from
the construction of the building addition and any other renova-
tions and alterations to the then existing building. ' Tenant's
share of such increased cost shall be obtained by multiplying
the new premium for fire and extended coverage insurance (for the.
same type coverages as previously carried) on the enlarged building
. by a fraction in which the numerator shall be the square footage
of the expansion area and the denominator shall be the square
footage of the total enlarged building. Once the increased
insurance premium and the fractional part thereof which Tenant is
to contribute to Landlord are established, Terdant shall pay a like
amount to Landlord in each year during the remainder of the then
term of the lease, and any exercised option extensions thereafter.
Such amounts as Tenant shall owe under this sub-section shall be
payable annually by it on demand from Landlord to Tenant and Land-
lord agrees to evidence to Tenant statements for all premiums and
any other pertinent information reasonably required to demonstrate
Tenant's precise obligation in respect of the insurance premium
increase. Any payments to be made by Tenant to Landlord under the
provisions of this sub-section shall be prorated for fractional
years occurring at the beginning and end of the period during which
this insurance contribution provision shall be in effect.

shall,within ninety (90) days from when
possession of the condemmed area is
:. required by the condemning authority,
CONDEMNATION 10.1 ¢ any part of the store building located on the deghised premises be taken for any public
or quasi-public use, under any statute or by right of eghinent domain, or private purchase in

lieu thereof, or in the event that any portion in excess pf __ ten per cent ( 10%) of
the overall parking area constructed for Tenant's use jon the demised premises be so taken,
or in the event that any portion of the demised prethises (including parking area) be so
taken so as to interfere materially or substantially with jthe conduct of Tenant's business in the
demised premises, then in any such event, the TenantdE B be entitled to termination of this
lease at its option, and any unearned rent or other charges paid in advance shall be refunded to
the Tenant. In the event the Tenant does not elect to terminate this lease as above provided, or
~ in the event of any taking which does not permit a termination by the Tenant, the Landlord
shall promptly restore the premises to a condition comparable to the condition at the time of
taking, and the lease shall continue, but Tenant shall be entitled to such division of pro-

ceeds and abatement of rent and other adjustments as shall be just and equitable under all cir-
cumstances. '

10.2 The right of Tenant to a division of condemnation proceeds
under this Article shall extend only toswh portion of the award
as may be attributable by the Court to disturbance of Tenant's
established business and to Tenant's trade fixtures, equipment,
leasehold improvements and moving expenses, and Tenant shall not
thereby be entitled to any portion of the award attributable to

the land and building:, or to the value of the unexpired portion
of the Tenant's term.

-7-




IEFAULT

BANKRUPTCY

NUISANCES

EXTENSIONS

. the premises at the best reasonable rental then obtainable,

11. In the event the Tenant should fail to

monthly installments of rent reserved herein, or any other amounts
payable hereunder, for a period of more than ten (10) days after
the same shall become due and payable, or if the Tenant shall
fail to keep or shall violate any other- condition, stipulation

or agreement herein contained, on the part of the Tenant to be -
kept and performed, and if either such failure or violation shall
have continued for a period of ten (10) days as to non-paymant

of rent, oxr any other amounts payable hereunder, or thirty (30)
days as to other violations, after the Tenant shall have received

pay any of the

. written notice by certified or registered mail at its office

address hereinafter designated, from the Landlord to pay such
rent or to cure such violation or failure, then, in any such event,
the Landloxrd, at its option, may either (a) terminate tbis lease,
or (b) re-enter the demised premises by summary proceedings or
otherwise expel Tenant and remove all property therefrom and relet
making
reasonable efforts therefor and receive the Tent therefrom; but
Tenant shall remain liable for the deéficiency, if any, between
Tenant's rent hereunder and the price obtained by Landlord on
reletting, less recasonable expenses related to such reletting.
However, a default (except as to payment of rentals) shall be
deemed cured if Tenant in good faith commences performance requi-
site to cure same within thirty (30) days after receipt of notice
and thercafter continuously and with reasonable diligence proceeds
to complete the performance required to cure such default.

12. The Tenant further covenants and agrees that if, at any time, the Tenant is adjudged bank-
rupt or insolvent under the laws of the United States or of any state, or makes a genecral as-
signment for the bencfit of creditors, or if a receiver of all the property of the Tenant is appoin-
ted and shall not be discharged within ninety (go) days after such appointment, then the Land-

lord may, at its option, declare the term of~this lease at an end and shall forthwith be entitled
to immediate possession of the premises.

ARTICLE 13 IS OMITTED IN ITS ENTIRETY,

14. The Tenant agrees that the leased demised premises or any portion thereof shall not be
used for any illegal or unlawful purpose, and that the Tenant will not make or suffer any waste

of the premises or perrmit anything to be done in" or upon the demised premises creating a nui-
sance thereon.

15. 1t is further agreed that Tenant, at its option, shall be entitled to the privilege of

. three (3 ) successive extensions of this lease, each extension to be for a period of
five (5 ) years and on the same terms and conditions and at

the same rentalsas required during the initial lease term.

Such option privilege may be exercised by the Tenant giving to the Landlord a notice in

writing at least six (6) morths before the expiration of the initial term,-

and if extended, at least six (6) months before the expiration of such
extended term, stating the intention of the Tenant to exercise such option and the period for

which such option is exercised and thereupon this lease shall he so extended without the execu-
tion of any other or further document. )

-8-




NOTICES 16. All notices required to be given to Landlord hereunder shall be sent by registered or certi-

fied mail to, and all rent payments shall be made to Londlord ot __P. 0. Box 1540,
Fort Worth, Texas 76101,

-
-

ay direct from time 'to time by written notice forwarded

or to such other address as Landlord m
to Tenant by registered or certified mail.

All notices required to be given to Tenant shall be sent by registered or certified mail to

Bt b B of- chen k0, BorF MorEh, Tprag. 7610}, conector with o

al"Mat
Center, Jacksonville, Florida 32203,

or fo such other address as Tenont moy direct from time to time by written notice forwarded to
Landlord by registered or certified mail. .

B

»if Tenant be not in

. default, /
END OF 17. The Tenant will yield up the demised premises and all additions thereto (except/ signs,
TENANCY equipment and trade fixtures installed by

Tenant at its expense) at the termination of the
tenancy in as good ond tenantable condition as the some are at the beginning of Tenant's oc-
cupancy, reasonable wear and tear, damage by fire and other casualties and condemnation ap-
propriation by eminent domain exce

pted, ond also excepting any damage, disrepair and other
condition that the Landlord is ‘obligated hereunder to repair or correct.

FORCE 18. In the event that either party hereto shall be delayed or
MAJEURE hindered in or prevented from the performance of any act required
: hereunder by reason of strikes, lock-outs, labor troubles,
inability to procure materials, failure of power, restrictive
governmental laws or regulations, riots, insurrection, war or
other reason of a like nature not the fault of the party delayed
in performing work or doing acts required under the terms of
this lease, then performance of such act shall be excused for
the period of the delay and the period for the performance of
any such act shall be extended for a period equivalent to the
period of such delay provided that the party so delayed proceeds
as expeditiously as possible under the circumstances. The provi-
sions of this Article shall not operate to excuse Tenant from

prompt payment of rent or any other payments required by the terms
of this lease.

ASSIGNMENT 19. The Tenant may without the consent of the l.andlnrd assign or sublease or vnmle. lhf‘ de-
mised premises in whole or in part, provided. the Tenant herein shall continue to remain liable |

and responsible for the payment of rentals and due performance of all other terms, covenants and
conditions of this lease.

-9-




SUBORDINATE 20, The Tenant agrees that this lease shall at all times be subject and subordinate to the lien

of any mortgage (which term shall include all security instruments) that may be placed on the
demised premises by the lLandloid; and Tenant agrees, upon demand, without cost, to execute
any instrulment as may be required to cffectuate such subordination; provided, however, as a
condition to this subordination provision, the Landlord shall obtain from any such mortgagee an
agreement in writing, which shall be delivered to Tenant, providing in substance that, so long
as Tenant shall faithfully discharge the obligations on itspart to be kept and performed under.
the terms of this lease, its tenancy shall not be disturbed, nor. shall this lease .be affected by any
default under such mortgage, and in the event of foreclosure or any enforcement of any such
mortgage, the rights of Tenant hereunder shall expressly survive, and this lease shall in all re-

spects continue in full force and effect, provided, however, that Tenant fully performs all of its
obligations hereunder,

¢

BENEFIT 21. This lease and all of the covenants and provisions thereof shall inure to the benefit of and
be binding upon the heirs, legal representatives, successors and assigns of the parties.

SHORT FORM  22.The Landlord agrees that at any time on request of the Tenant it will execute a short form

LEASE of this lease in form permitting its recording.

MARGINAL 23.The marginal titles appearing in this lease are for reference only and shall not be con-

TITLES sidered a part of this lease or in any way to modify, amend or affect the provisions thereof.

COMPLETE 24. This written lease contains the com ies with reference to the

AGREEMERT leasing of said property, SRRTERERSER 7 T
N P T PR R No waiver of any
breach of covenant herein shall be construed as a waiver of the covenant itself or any subsequent
breach thereof.

NO 25. The parties hereto mutually covenant, warrant and represent

BROKER

to each other that there was no broker inst
this lease, and that no conversations or pr
had with any broker concerning the renting
parties agree to hold each other harmless from any claims for

brokerage commission arising out of any conversation or negotiations
had by either party with any broker. -

rumental in consummating
ior negotiations were
of the premises. The

-10-




OPTION 26.1 Tenant is hereby granted the option at any time during the

FOR term of this lease, or any extensions thereof, of enlarging its

EXPANSION demised store building. This privilege is expressly subject to
compliance with setback requirements and parking ratio requirements
imposed by governmental authority.

26.2 As a result of Tenant's constructing .an addition to its

building, there shall not be any change or adjustment in the annual
rental payable hereunder.

26.3 Nothing herein contained shall constitute any express or
implied obligation on the part of the holder of a first mortgage
encumbering the fee simple title to the demised premises, or of
any purchaser at a sale under foreclosure of such mortgage, to
comply with the terms and provisions of this Article, it being
the understanding of the parties that the obligation to cause
such expansion is the sole obligation of the Tenant, its heirs,
legal representatives, successors and assigns.

26.4 Only in the event there has been an enlargement by Tenant as
contemplated in this Article, the proceeds of the fire and extended
coverage insurance which Landlord is required under the terms of
this lease to carry on the building on the demised premises,. includ-
ing enlargements thereof as contemplated by this Article, shall be
made available to Landlord for the purpose of restoring the entire
enlarged building, provided neither party shall have elected to
terminate the lease as provided in Article 7 hereof; but the excess,
if any, of such proceeds over the cost of restoration, shall be
divided between the parties with the Tenant to receive the same
fractional part thereof as is established as Tenant's share of
increased insurance premium cost under Section 9.6 hereof, and

the Landlord to receive the balance; or in the event of termination
of the lease as provided in said Article 7, the proceeds shall be
similarly divided in like ratio. In the event of construction of

an addition to the demisged premises by Tenant as contemplated
herein, the insurance policy or policies maintained by the Landlord
shall name the Tenant as an additional insured with the Landlord

as their interest may appear, and Tenant shall be provided with a
copy of such insurance policy or policies.

..ll_




PTION TO
'ERMINATE

27.1 Landlord agrees that Tenant may, subject to the following
conditions, at the option of Tenant, .terminate this lease at any
time during the first five (5) Years of the initial term of the
lease. 1In the event Tenant desires to exercise this option and
to terminate this lease, it shall give written notice within such
period to Landlord of its intention to terminate this lease and
as a part of such notice offer to purchase the demised premises

from Landlord for the purchase price computed in accordance with
the formula set forth hereinafter.

27.2 1In the event Landlord elects to accept said offer to purchase,
Landlord shall within sixty (60) days after the date of Tenant's
notice to Landlord, deliver to Tenant written notice of such accep-
tance, and Landlord shall immediately provide to Tenant such title
evidence and such surveys of the demised premises as it then has
and all such documents, if any, shall become the property of Tenant
upon completion of the purchase hereunder, or be returned to Land-
lord if the purchase is not closed for any reason. Further, Tenant,
in its discretion and at its sole expense, may obtain such addi-
tional title evidence or surveys as Tenant may desire to assure
itself that the title to the real property in the Landlord is a
good and marketable title of record. Tenant shall obtain such
title evidence and surveys within forty-five (45) days after the
date of Landlord's notice to Tenant of acceptance and within the
fifteen (15) days immediately following ‘thereafter Tenant shall
furnish Landlord with a written statement of the acceptability of
the title or of Tenant's objections to title by reason of matters
disclosed in such title evidence or survey, and Landlord, imme-
diately after such fifteen (15) day period shall have forty-five

(45) days thereafter in which to cure or remove such matters
objected to.

In the event the title evidence then shows a good and marketable
title of record in the Landlord, free of defects, liens and encum-
brances (except ad valorem .taxes for the year in which the sale is
closed and applicable zoning laws-and regulations, which excepted
items shall not constitute a basis for title objection hereunder),
or upon the satisfactory removal or waiver of objections to the
title, the sale and purchase shall be consummated within fifteen
(15) days after the expiration of time allotted for title examina-
tion herein, if the title be clear, or within a like period follow-
ing the satisfactory removal or. waiver of objections to the title.
At the closing Landlord shall execute and deliver to Tenant a good
and. sufficient warranty deed conveying title to the demised premises
to Tenant, and Tenant shall concurrently pay the purchase price in
cash or by cashier's check or certified check, which sum shall not
be delivered to Landlord at closing but shall be held in trust by
an escrow agent mutually selected by the parties until such time

as Tenant has determined by review of the public records of the
county in which the property is located that no intervening convey-
ances or other instruments have been recorded which affect the title
to the property being conveyed from the date of the abstract of
title or other title evidence through the recording of the warranty
deed to the buyer. Such time for recording the deed and reviewing
the public records shall in no event exceed five (5) days. Should
there be no intervening conveyances or other instruments adversely
affecting title which have been recorded, then the purchase price
shall be disbursed directly by the escrow agent to Landlord.

-12-



If Tenant purchases the leased premises as herein provided, Tenant
shall pay rent to the date of its purchase of said property; and
Tenant shall pay the escrow fees, if any, the recording fee for the
deed to be delivered, the premium for an owner's policy of title
insurance and/or the expense of an attorney's title opinion, and
abstract continuation charges, if any. Landlord shall pay the
documentary stamps to be affixed to the deed, or for any deed tax
or similar charges. All real property taxes and rentals and un-
expired insurance premiums shall be prorated between the parties

as of the closing date and each party shall pay its respective
attorneys' fees. . ’

27.3 Should written notice of the acceptance of,Tenant's offer

to purchase, signed by Landlord, not be received by Tenant within
sixty (60) days after the date of Tenant's notice to Landlord, or
should Landlord, after having accepted Tenant's offer to purchase,
be unable to convey title to the demised premises to Tenant, as
hereinbefore set out, within the forty-five (45) day time period
herein limited for curing defects, then (a) if Tenant's offer to
purchase is not accepted as aforesaid, in such event this lease
shall terminate and end at the expiration of one hundred thirty-
five (135) days after the date of Tenant's original notice of offer
to purchase to Landlord, or (b) if Landlerd is unable to’ convey
good title as aforesaid, in such event this lease shall terminate
and end at the expiration of one hundred sixty-five (165) days or
at the end of the expiration of thirty (30) days after Tenant's
final notice of rejection of title, whichever is the later date.

In the event of such termination as provided for herein, all parties
hereto shall be discharged from further liability by reason of this
lease and this lease shall be of no further force and effect.
Tenant shall pay rent to the date of termination, and shall vacate

and remove its property from the leased Premises by such date of
termination. :

Further, upon the occurrence of either of the events described in
the preceding bparagraph whereby Tenant's lease is to be terminated,
at any time within ninety (90) days in the situation described in
subsection (a) or within one bundred sixty-five (165) days in the
situation described in subsection (b), each after the date of
Tenant's original notice to Landlord, Landlord shall have the right,
at its sole option, upon written notice to Tenant to repurchase the
furniture, fixtures ang equipment utilized in the operation of
Tenant's grocery or Supermarket business conducted in the demised
premises at the net book value thereof as of the repurchase date,
such value to be determined in the same fashion as provided in that
certain "Agreement for Sale of Certain Assets of Kimbell, Inc. to
Winn-Dixie Stores, Inc." dated August Zf , 1976. Should written
notice of Landlord's election to repurchase the fixtures be received
by Tenant at or before the expiration of either of the specified
periods, the parties, or their representatives, shall promptly un-
dertake to value the equipment and mutually agree upon a repurchase
date (in no event later than thirty (30) days after the date of
Landlord's notice of repurchase to Tenant) and on the repurchase

to Landlord of an executed Bill of Sale for the fixtures. Before
the repurchase date Tenant shall be permitted to cease the conduct

Pose of its inventory and stock-in-trade as
Tenant may determine and after closing of the repurchase, this

lease shall terminate and end in the identical fashion as provided
in the preceding paragraph.

_13_.



27.4 The following method shall be used in determining the purchase
price hereunder, which shall consist of the net book value of the
demised premises.

(a) All furniture, fixtures, equipment and personal
property, and all parking lot improvements and all buildings and
other improvements on the demised premises shall be valued at cost
less depreciation taken by Landlord for federal income tax purposes. .

(b) Land shall be valued at original cost to Landloxd.

(c) The Landlord shall give to Tenant, its accountants,
counsel and other representatives, full access dyring normal busi-
ness hours throughout the period prior to and after the closing
to all properties, books, contracts, accounts and records of
Landlord pertaining to the demised premises and shall furnish the
Tenant during such period with all such information concerning
the demised premises as the tenant reasonably requests and as shall
be required for purposes of determining the net book value.

N

IN WITNESS WHEREOF, the Landlord and Tenant have executed
this agreement the day and year first above written.

KIMBELL, INC. ‘

gresident

Attest: %ﬁﬂ/ Lol g{é’

NUULS
B ‘ Its ASSISTANT, Secretaxy

(CORPORATE SEAL)

Landlord

WINN-DIXIE TEXAS, INC.

~ BYZ/%Q

. .
Attest: YV
Itéﬂu Secretary

{CORPORATE SEAL)

President

Tenant

~1l4~



pa L 5~10-74 ’o

CGUARANTY

In consideration of the sum of Ten Dollars ($10.00).paid by
KIMBELL, INC., a ‘fexas corporation,

hercinafter called "Landloxd", to WINN-DIXIE STORES,'INC.,.a~F10rida
?
'corporntion with its principal. office at 5050 Edgewood Court, Jacksonville,

Floxida 32205, hereinafter called "Guarantor", the receipt and sufficiency

Wheroor are hereby acknowledged, Guarantor does hereby guarantee unto

Landlord, its heirs, legal representatives, successors and assigns, the

WINN - Dix1E TEXAS, TH .

due performance and obscrvance by

hereinalter called “Tenant", of all the terms, .covenants and conditions on

the part of Tenant to be pcrformed and observed including, without 1limita-

.LLOH, payment of lonlalq under the attached and foreooing le

dated Q/(,LW a?‘? /9 74 » tovering certain pxemlses 1ocated

at /30‘29 Wit \)M/Au@ Ll jzmt /élLM//()é/M.
ftloz. KHWA Timd,

ase agreement

IN WITNESS WHEREOF, Guarantor has caused this Guaranty to be

;exccuted in its corporate namé and its corporate seal to be hereunto
affixed and attested by its officers thereunto duly authorized this
s = : .
§9 —. . day of Q(/L,PJ > 197é
ulﬂn(d sealed and delivered
in the presence of: . WINN-DI}

— By:__j/ g

/7 ES, INC.
. 7

<% __ President

. I58
A Attt

—

Its

Scecretary
(Cotporate Seal)

GUARANTOR
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THE STATE OF TEXAS §

COUNTY OF TARRANT §

BEFORE ME, the undersigned authority, on this day personally appear ed
BOB E. SCQI  , known to me to be the person and officer whose name is

subscribed to the foregoing instrument and acknowledged to me that the same was
the act of the said KIMBELL, INC., a Texas corporation, and that he executed
the same as the act of such corporation for the purposes and consideration
therein expressed, and in the capacity therein stated,

v

GIVEN UNDER MY HAND AND SEAL OF OFFICE this 30th day of

August, 1976,

Notary Public, Tafrdxf County, Texas
My commisgsion expires June 1, 1977

THE STATE OF TEXAS §

COUNTY OF TARRANT §

BEFO E, the undersigned authority, on this day personally a eared
SAMUEL W EVANY = ; Y y P Y PP

, known to me to be the person and officer whose name is
subscribed to the foregoing instrument and acknowledged to me that the same was
the act of WINN-DIXIE TEXAS, INC. » @ Florida corporation, and that he executed
the same as the act of such corporation for the purposes and consideration
therein expressed, and in the capacity therein stated,

GIVEN UNDER MY HAND AND SEAL OF OFFICE this 30th day of

August, 1976, . ;),7/(/‘4 Zu&/’}j_/glﬁ%/

Notary Pulilic, Tarrant Cdunty, Texas
My commission expires June 1, 1977

THE STATE OF TEXAS §

COUNTY OF TARRANT § -

BEFORE ME, the undersigned authority, on this day pe rsonally appeared
SAMUEL . EVANS » known to me to be the person and officer whose name is

subscribed to the foregoing instrument and acknowledged to me that the same was
the act of WINN-DIXIE STORES, INC. » a Florida corporation, and that he executed
the same as the act of such corporation for the purposes and consideration

therein expressed, and in the capacity therein stated,

GIVEN UNDER MY HAND AN&SEAL OF OFFICE this 30th day of

August, 1976, /)) Mf,pjﬁf/g’” e~

Notary Puk{i{c, Tarrant (fe(nty, Texas
My commission expires June 1, 1977
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Block 165, Orient Addition to the City of Ft. Stockton, Pecos
Co., Texas as shown on Plat of Record in Vol. 1, pg. 61 of the plat
records of Pecos Co. Texas and being the same land described in deed
from Edward Winkler to Kimbell Properties Inc. dated 8~25-72 and
recorded in Vol. 382, pg. 611 of the deed records of Pecos Co.
Texas to reference is hereby made for all purposes, said Block

165 of the Orient Addition being more particularly described as
follows: e .

BEGINNING at a 1/2" iron rod set for the Northwest corner of Block
165 of the Orient Addition to the City of Ft. Stockton, Texas,
from which said 1/2" iron rod a 1/2" Iron Pipe bears N.0°08'E.
60 ft. at the Southwest corner of Block 212 of said Orient
Addition.

?
THENCE N. 89°42'E. along the South line of Eleventh Street 275 Fft.
to a 1/2" Iron Rod set for the Northeast corner of said Block

165, from which a 1/2" Iron Pipe bears N.0°08'E. 60 ft. at the
Southeast corner of said Block 212.

"THENCE S.0°08'W. along the West line of N. Colpitts Blvd. 280 ft.
to a 5/8" Iron Rod set for the Southeast corner of Block 165.

THENCE 5.89°42'W. along the North line of Dickinson Blvd. 275 ft.

to a 5/8" Iron Rod set for the Southwest corner of said
Block 165.

THENCE N.0°08'E. along the East line of Pecos Street 280 ft. to

the point of beginning and containing 1.77 Ac of land more
or less.. .

EXHIBIT "B"
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- 03/05/2001

REAL ESTATE DEPT

FURR'S SUPERMARKETS INC
FURR'S FOOD #3987

P.O. BOX 10267
ALBUQUERQUE NM 87184

Re: 2000 PROPERTY TAX BILL BACK FOR; FURR'S FOOD #987

Under the terms and conditions of your Lease Agreement

with *TRI STATE COMMERCIAL ASSOC.*,

as Lessee or Tenant, you are obligated to pay ad valorem taxes or
ad valorem fax increases on the property you occupy.

A copy of the 2000 tax statement(s) is enclosed
and the following shows how we arrived at the amount for which
you are liable,

LEASED SPACE: 1300 W. DICKERSON  FORT STOCKTON,TX
TOTAL SQUARE FEET IN CENTER:  25,600.00

TOTAL SQUARE FEET OF LEASED SPACE: 25,600.00

% OF CENTER YOU OCCUPY: 100.00% '

LIABILITY BASED ON BASE TAX 76

DAYS PER THIS YEAR:365

2000 PERCENTAGE OF OCCUPANCY: 100.0%(365 /365 times100.00)

TAX PAID IN 2000 12,324.01
LESS TAX PAID (IF ANY) IN YOUR BASE YEAR -2,020.00
TOTAL AMOUNT OF TAX BASE 10,304.01
MULTIPLIED BY PERCENTAGE YOU OWE THIS YEAR X 75.00%
AMOUNT OF TAX DUE OR CAP (IF ANY) 7,728.01
(whichever smaller)
LESS ANY PREVIOUSLY PAID -0.00
AMQUNT DUE AND PAYABLE 7,728.01

s gRaee

Please send your check in the amount of $7,728.01
payable to *TRI STATE COMMERCIAL ASSOC.” c/o Quine & Associates, Inc.
P.O. Box 833009, Richardson, TX '75083-3009.

Sincerely,

STACGIE PATTERSON
972-669-8440

EXHIBIT

tabbies*
o
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QUINE & ASSOCIATES, INC.

Retail Property Specialists
Texas Real Estate Broker

H-lle G |
DATE
TO:__Dave (riddeni FROM:__ Brad Ouine
Texas Real Estate Broker/Salesman

FAX.__505-27)- Y848 FAX; (972) 783-8901

COMPANY: RE:__Fiarr3 Food #9897

Number of pages to follow: |
MESSAGE

Plrase Ate ine AHarhed.

IF YOU HAVE ANY DIFFICULTY IN TRANSMITTAL, OR IF YOU RECEIVE AN INCOMPLEYE TRANSMISSION, PLEASE CALL THE SENDER AT (972)
€69-8440.



