
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW MEXICO 

 
In re: 
FURR’S SUPERMARKETS, INC.,   Case No. 7-01-10779-SA 
   Trustee.   Chapter 7 
           

CHAPTER 7 TRUSTEE’S MOTION TO EXPAND THE SCOPE OF EMPLOYMENT OF 
IRELL & MANELLA LLP AS SPECIAL COUNSEL FOR THE TRUSTEE 

 
 Yvette J. Gonzales, the Chapter 7 trustee in the above-captioned bankruptcy case 

(the “Trustee”), pursuant to 11 U.S.C. §327(e), moves for an order expanding the scope of 

employment of Irell & Manella LLP (“I&M”) to include additional ERISA related issues, 

and in support of this Motion states as follows: 

 1. On February 8, 2001 (the “Petition Date”), the debtor Furr’s Supermarkets, 

Inc. (the “Debtor”) commenced this bankruptcy case (the “Bankruptcy Case”) by filing a 

voluntary petition for relief under Chapter 11 of the Bankruptcy Code. 

 2. On December 19, 2001, the Debtor converted the case to a Chapter 7 case, 

and the Trustee was appointed the interim Chapter 7 trustee.  The Trustee subsequently 

became the permanent chapter 7 trustee in the Bankruptcy Case. 

3. On June 16, 2003 the Trustee filed a Motion to Employ I&M, as Special 

Counsel or co-counsel for the Trustee (the “Employment Motion”) (Docket #2119) to 

represent the Trustee in connection with issues arising under or relating to the Employee 

Retirement Income Security Act of 1974 (“ERISA”) and other applicable law concerning 

the Furr’s Supermarkets, Inc.’s Pension Plan.  I&M previously filed its required disclosure 

pursuant to Bankruptcy Rules 2014 and 2016 (the “I&M Disclosure”) on June 16, 2003 

(docket #2020).  Following appropriate notice and opportunity to object, the Court entered 

an Order on August 15, 2003 Approving Employment of I&M as Special Counsel for the 

Trustee (the “Order”) (Docket #2170). 



4. The scope of employment of I&M is presently limited to special counsel in 

connection with any issues arising under or relating to ERISA and other applicable law 

concerning the Debtor’s Pension Plan, or otherwise relating to the Pension Plan, including 

but not limited to any issues involving the Pension Benefit Guaranty Corporation, and the 

duties of the Trustee relating to a distressed plan.   

5. The Trustee wishes to expand the scope of employment of I&M to include 

other issues arising under or relating to ERISA, including but not limited to any issues 

involving ERISA arising in Adversary Proceeding 03-1072 captioned Yvette J. Gonzales, 

Trustee v. Sun Life Assurance Company of Canada (the “Preference Action”).   

6. In the Preference Action the Trustee claims that under 11 U.S.C. §547(b), she 

is entitled to avoid and recover payments in the approximate total amount of $180,000 as 

preferential transfers to pay certain insurance premiums.  The defendant in the Preference 

Action has asserted, in part, that due to the application of ERISA, the Debtor did not have an 

interest in the property transferred to the defendant during the preference period sufficient to 

permit avoidance.  

7. I&M is qualified to represent the Trustee as requested herein.  In the 

Employment Motion the Trustee recited I&M’s qualifications and experience. That 

information is incorporated herein by reference. 

8. In the I&M Disclosure, I&M represented that to the best of I&M’s 

knowledge, information and belief, after making reasonable inquiry, I&M neither holds nor 

represents any interest adverse to the Trustee or the Furr’s Estate with respect to the matter 

on which I&M is to be employed by the Trustee, as it would be expanded if this Motion is 
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granted.  I&M has updated and affirmed to the Trustee that its disclosure remains accurate 

and the Trustee has no information to the contrary.   

9. The Trustee made reasonable inquiry to locate counsel in New Mexico, or 

regional counsel that would charge a lower hourly rate, but was unable to locate any such 

counsel with sufficient experience and expertise to represent her adequately in the matters 

for which she has retained I&M. 

10. The terms of employment will be as approved in the Order and as set forth in 

the original engagement letter with the Trustee dated June 16, 2003 (“Engagement Letter”), 

that was attached as Exhibit A to the I&M Disclosure and was attached to the Order, except 

as modified by the supplemental engagement letter attached hereto as Exhibit A, 

(“Supplemental Engagement Letter”), which expands the scope of engagement that is 

described in the Engagement Letter, and is incorporated herein by reference.  The fees, 

costs, and gross receipts tax I&M will charge the Trustee are set forth in the Engagement 

Letter.   If this Motion is approved, I&M will bill the estate at the rates approved in the 

Order, with the following exceptions: Thomas A. Kirschbaum will bill at $555.00 per hour 

and Zoila Villacorta will bill at $395 per hour.   

11. The Trustee requests authority to give I&M an additional retainer in the 

amount of $15,000 as set forth in the Supplemental Engagement Letter, from which I&M 

shall be authorized to pay its statements up to and including 75% of fees, 100% of 

reimbursable costs, and 100% applicable gross receipts tax on fees and costs that are paid, 

prior to the Court’s determination of the allowability of I&M’s compensation.  The Trustee 

requests that after the retainer is exhausted, she be authorized to make interim payments to 

I&M on a monthly basis (75% of fees and 100% of costs and applicable gross receipts tax) 
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upon receipt of I&M’s billing statements and prior to the Court’s determination of the 

allowability of I&M’s compensation.  Payment of all fees, costs and taxes shall be subject to 

ultimate approval of the Bankruptcy Court under Bankruptcy Code §§ 330 and 331, after 

filing and service of notice of fee applications.   

 12. The Trustee requests that the Court’s approval of the Trustee’s expanded 

engagement of I&M be made effective as of the date this Motion was filed. 

 WHEREFORE the Trustee requests that the Court grant this Motion and approve the 

expansion of employment of I&M as special counsel pursuant to 11 U.S.C. § 327(e) as 

described in this Motion, with such expanded engagement effective as of the date this 

Motion was filed, and that the Court permit the Trustee to give I&M the retainer and to 

make interim payments to I&M as described above, prior to allowance of compensation, and 

for such other and further relief as is just and proper. 

    JACOBVITZ, THUMA & WALKER, 
     a Professional Corporation 

 
 By:  S/ filed electronically____________ 

Thomas D. Walker 
500 Marquette N.W., Suite 650 
Albuquerque, N.M. 87102 
(505) 766-9272 
(505) 722-9287 (fax) 

Attorneys for the Chapter 7 Trustee 
 
This certifies that on March 19, 2004, a  
copy of the foregoing was mailed by first  
class mail to: 
 
United States Trustee 
P.O. Box 608 
Albuquerque, NM 87103 
 
S/ filed electronically____________ 
Thomas D. Walker 


