DISTRI(T OF NEW ME\ICO _ "_‘_ i
Inre: {No Hearing Required) .
FURR'S SUPERMARKETS, INC. Casc No. 7-01-10779-SA
Debtor. Chapter 7

Notice of Transfer of Claim Pursuant to Fed. R. Bankr. P. 3001(¢)

PLEASE TAKE NOTICE that all right, title and interest in and (o the claim
described below has been transferred:

1. Person or entity to whom the claim bas been transferred (Substitute Creditor™):
Name: Metropolitan Life losurance Company
Telephone Number: (973) 3354798
Address: 10 Park Avenue
P.O. Box 1902
Morristown, NT 07962
A Judy Woll=Weiker

Date of Transfer of Claim: December 29, 2003

Type of Claim: Secured O Priority O General Unsecured

Amount of Claim: See Fxhibit A

Date of Iiling Proof of Claim: August 17. 2001

6. Date of Transfer of Claim: December 29, 2003

Person or entity who filed the claim (*Original Creditor™):

Name: ITeller Financial, Inc. on its own behalf and as Agent for Bank of America, N.A,

[ SSPS B O

~1

and Fleet Capital Corporation
Telephone Number: (312) 441-7033
Address:  Heller Financial, Toc,

¢fo GE Capital

500 W, Monroe

Chicago. 1. 60661

Attn: Patrick [Tayes



10,

Dated:

Attorney for Original Creditor, as set forth on Proof of Clain:
Name: David S. Heller. Esq.
Telephone Number: (312) 876-7700
Address:  Tatham & Watkins
Suite 3800, Scars Tower
Chicago. Ilinois 60606

A true and correct copy of the Proof of Claim originally filed is attached hereto as ~Exhibit
A™. True and correct copies ot the documents evidencing the transter of the claim are
attached as “Exhibit B™,

Anv objection to the ransfer of the claim must be (iled and served on or before the following
date: ) 2004, 1o objection ts iimely filed. the Substitute
Creditor will be substituted for the Origival Creditor in the amount set forth above, Any
objection must also be served by mail on the Substitute Creditor and its attorney, if any, at

their addresses set forth above,

2004

Clerk of the Ball};'.l'LlplC}’ Court

By . —e -
Deputy Clork
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| Unlted States Bankru, _y Court  strict of New Mexico . .- PROOF OF CLAIM
+ Narx of Dobior Case Number
Furr's Supermarkess, Inc, 110110776 SA | FILED
NOTE: This form sheuln not be used 10 make @ caim for an Fominlsratve oXpenss ArNsing afte: the commencament OF F ice OF T
of the case. A requast” for payment of an adminisirative expense may be flled purszant to 11 U.5.C. § 503 = HE CLERX
Manw of Crediwor {The person of other entlty to whom the debior owes monty or 0 Check box if you are aware that
oIyl anyone slse hat Aled a proot of claim Zum AUE l 7 PH l: 50
Heller on its oW behalf snd a3 Agent for Bank of America and Fest Capiol Pel3ting 19 yaur claim. Al cogy of
Cerporsiicn stawrmen? giving particulars, us, SANARUPTCY COURT
ALBUQUERQUE. N M.
Narme and address where rotices shauld be sent: O Check bex if you have nuver received
¢io Latham & Watkin any notices from the bankrupiey court
Am: David S. Heller, Esg. in this case,
Suite 5800, Sears Tower
Chicago, llliois 40606 O Cheek box if the adéhess differx from

e address on the errvelope sent (o

Teleghone number: you by the court

(312} 876-7700
Aczoun; or oihor numbsr by which eredicor ideatifias debloz: Check here if thiz clim

D replecss Qamends a praviously fited claim, dated .

1. Basis for Claim

a Goods sold Q Retiree benefits as defined in 11 U.S.C. § 1114{a)
O Services performad 0 Wagaes, salaries, and compensation {fill out below)
X} Money loaned Your 55 #:
Q Personal injuryiwrongful death Unpaid compensation for services performed
O Taxes from to
G Othar {date) (date)

2, Date debt was incurred: Seog Exhibit A 1 3. i court Judgment, date abtained:

4. Tota] Amount of Clairn at Time Czse Filad: $_Sec Exhibit A .

If alf or part of your claim is sacured or entiled to priority, ales compiste Itam & or 6 balow.
XXCheck this box If claim includes Intarest or other charges In addltion to the principal amount of the elaim. Attach remzed statemant
of alf interest or additionzl charges.

5, Secured Claim, 6. Unsaecured Priority Clalm.
-\g} Check this box ff your glalm is secured by covlatesal (induding a [ Check this box IT you hava an unsacured pority clakn
right of setoff). Amount entiled b wrinity §
Specily tha priority of the cialm: .
2 Wages, salades, o commissions [us to 54,300)° eemed within
Briet Cescription of Coliamral: 93 days before fi'ng of the bankruptey pattion of cassation of the
O Real Estale Q Molor Vehicle debtoc's business, whichover e sarller = 11 LLS.C. § 507 (u}3)
P2 Omar  Sgq ExhipirA Q Conlributions to an emplayes benchit plan = 11 U.E.C. § 507{a)4).
2 Up to $1.950” of depogits Woward purchasa, laaso, or rentsl of
Value of Collgeral; § Soa Exhinity propery o s&;vices for persona?, family or housahckd use

~11U,5.C. § 507 {a)5)

Q Allmony, MAInnance, or support owed to 2 Shoube, fofmer

spouse, or ¢hild — 11 U.5.C. § S07@@NKT).

Amount of arrparags and other chargas gt fima case fled included in O Taxes or ponaities owed Lo govemmental wnifts

agecured caim, If any § . ~11 U.5.C. § 507{aX8).

O Otner - Spedify applicable paragraph of 11 U.5.C. § 50T} _
rAmaunts Bre Subjiect 10 edjustmest on 4/1/07 and every 3 Yoars tharagfer with
MUEDSX 12 CRMd Crrimenced on ar xdiar the dae of te sqjustiment,

7. Creditz: The amount of ali paymants on this clalm has been cradited and deducted for the This space is for Court Uss Only
purpose of meking this proof of claim,

3. Supporting Documents: Attach copies of supporting decumsnts, such ag pramissory notas,
purchase orders, involces, itamized stutements of running accounts, contracts, court
judgments, mortgages, security agrsements, and ovidencs of perfection of lien.

DO NOT SEND ORIGINAL DOCUMENTS. Ifthe documnents are not available, explain,
If the documents are voluminous, attach & summary.
9. Date-Stamped Copy: To raceive an acknowlsdgement of tha filing of your dulm, endose a

semped, self-addressed envelops and copy of the proof of daim. ’DD\\O
Date: glon and print the namo.fnnd title, if any, ofth'e credity or othar person authorizad 1o fike
s a topy o r of ottomey, If any): ,
8/17/01 Ys.clalm fateach copy of powe T Boery S- 0 Neaw.
=g . 2 er Presyoeai
152 end 3571,

CH_DOCS1335148.1 [WpT]
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EXHIBIT A

1. Heller Financial, Inc. {"Heller™) on its own behalf and as Agent for Bank
of America, N.A. and Fleet Capital Corporation (“Claimant™) and Furr's Supermarkets, Inc.
(“Furr's") are parties to the loan documents (the "L oan Documents") as atrached hersto as a
caflective Exhibit I As of February 8, 2001 (the “Petition Date™), the claims of Claimant against
Funr's under the Loan Documnents are ot less than (i) $48,107,674.94 in principal amount (which
includes a Letter of Credit), plus (ii) all acerued but vopaid intevest at the applicable default rate
of interest for the period up to the Petidon Date after the occurrence of 2 prepetition Event of
Default, if any, plus (iii) unpaid prepetition attorneys® fees and expenses, plus (iv) other
prepetition costs and expenses and other amounts indemnifiable, réimbursable, or otherwise
chargeable under the Loan Documents. In addition, as part of its prepetition claims under the
Loan Documents, Claimant is entitled to be paid or reimbursed for its postpetition interest and
various postpetition fees, costs, and expenses pursuant to the Loan Documents, including,
without limitation, (i) post-petition interest in respect of the Prepetition Indebtedness at the
applicable dcfault rate of interest specified in the Loan Documents, (ii) postpetition attomeys’
fees and expenses, and (jii) all other postpetition costs and expenses and other amounts
indemnifiable, reimbursable, or otherwise chargeable under the Loan Documents.

2. Claimant"s claims against Furr's in respect of the Prepetition Indebtedness
(the “Prepettion Claims™) are based on the Loan Documents,

3. The basis for the Claimant's Prepetition Claims is as follows: Pursuant to
the Loan Documepts, Forr's is obligated to the Claimant with respect to (i) certain loans and other
extensions of credit made by Claimant pursuant thereto, (if) accrued prepetition and postpetition
interest, iil) cerfain prepetition and postpetition fees, costs, expenses (including, without
limitation, attomeys" fecs and cxpeases), and (iv) all other prepetition and postpetition amounts
ndemmifiable, reimbursable or otherwise chargeabla thereunder (collectively, the “Prepetition
Indebtedness™). The consideration for the Claimant’s claims in respect of the Prepetition
Indebtedness is that Claimant made loans and other extensions of credit to Furr's under the Loan
Documents,

4. No judgment has been rendered on the Prepstition Clais.

3. To the extent possible, the amounts of all payments on the Prepetition
Claims have been credited and deducted for the purpose of making this Proof of Claim.

6. Nonc of the Prepetition Claims are subject to any setoff or counterclaim;
provided, however, that Claimant preserves all of its rights of setoff, bankers’ lien, and all similar
such rights, and nothing herein shall be construed as a waiver thereof,

7. The Preperition Claims are secured by valid, binding, enforceable, and
pexfected sconnity interests in all or substantially all of the assets of Furr's. Claimant perfected jts
prepetition security interests in the inventory of Furr's by filing UCC-1 financing statements (the
“Prepetition Financing Statements”) against Furr's with the proper state and county offices for the
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perfection of such security interests. Copies of the Prepetition Financing Statements ale amached
hereto as part of Exhibit L

8. THIS CLAIM IS FILED AS A SECURED CLATM, except to the extent
that the security interests granted the Claimant are insufficient to satisfy the claim. To that
extent, the remainder of the claim is filed as an unsecured claim. Nothing herein contained is or
shall be deemed to be a waiver or relinquishment in whole or in part of any security interests,
Lens, or mortgages securing any indebtedness of Furr's to the Claimant.

9. Claimant reserves the right to amend or supplement its Proof of Claim,
and/or to file additional Proofs of Claim for additional ¢laims or interests at any time, either
before or aficr any bar date established by the Bankrupicy Court.

10.  Claimant reserves the right to file one or more requests for payment of
administrative expenses, pursuant to Section 503(a) of the Bankruptcy Code, with respect to any
administrative expense claim it may now or hereafter hold or acquire against Furr's or its estate,
including, but not limited to the difference between any postpetitian interest payments made
under the non-default interest rate and the payments under the applicable default rate of interest.

[
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FOR ALL EXHIBITS SEE
JACOBVITZ, THUMA & WALKER
500 MARQUETTE NW, SUTTE 650
ALBUQUERQUE, NEW MEXICO
(505)766-9272
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AMENDMENT TO
CO-LENDER AGREEMENF

This Amendment to Co-Lender Agreement (the “Agreement™}), dated as of December 29,
2003, is among Metropolitan Life Insurunce Company (“Metl.ife”), Fleet Capital Corporation
(“Fleet™). Bank of America, NLA. (“BofA™). and Heller Financial, Inc. (“Tleller”, and logether
with BofA and Fleet, collectively, the "Bank Lenders™; the Bank Lenders and Metlife, together
with their respective successors, assigns, transferces and participants in the DIP Facility {(defined
below), are collectively referred o herein as the “Lenders™).  Heller has acted as agent (the
“Agent”) for the Lenders pursuant to the Financing Order (defined below).

WHEREAS, the Lenders arce pariy 1o that certain [nlerereditor Agreemoent dated as of
December 21, 2000 (the “Intercreditor Agreement”), pursuant to which the Lenders have
entered into certain arrangements with respect to the indebtedness and collateral represented by
the Loan Agreement, the Senior NPA| the Senior NPA Sccurity Agreement, the March NPA, the
June NPA, the Other Debt Sceurity Agreament and the Subordinated NPA {as each of such
agreements is defined below); such agreements, together with the Intercreditor Agreement, are
collectively referred 1o heretn as the “Financing Documents™.

WHEREAS, cach of the Bank Lenders are party to that certain Loan and Sceurity
Agreement dated as of December 21, 2000 (the “Loan Agreement”™} pursuant o which, inter
alia. the Bank Lenders made louns to Furr's Supermarkets, Inc. (the “Company™) in the
outstanding aggregute principal amount of approximately $48,000,000, the repayment of which
loans were secured by a liecn on certain property of the Company (the obligations of the
Company in respect of the Loan Agrecinent ave herein veferred 1o as the “Bank Debt™).

WHEREAS, pursuant 1o, mter alia, the Toan Agreenment, the Company granted and
perfected, for the benefit of the Bank Lenders in respeet of the Bunk Debt, a lien on its property
as provided therein, including, inder alia, certain inventory and accounts and other of its property
cntitled 1o a priority lien position under the Interereditor Agreement (the “Heller First Priority
Collateral” (as such term is defined in the Intercreditor Agreement)); the tHeller First Priority
Collateral is referred to herein as the “Bank Priority Collateral™.

WHEREAS, MectLife is party 1o that certain Amended and Restated Note Purchase
Agreement, dated as of June 30, 1995, as amended and restated as of December 21, 2000 (the
“Senior NPA”) pursuant to whicl, infer alia, the Company issucd and MetLife purchased senior
sccured promissory notes of the Company in the aggregate principal amount of $25,000.000 (the
obligations of the Company in respect of the Senior NPA are hercin referred w as the “Senior
NPA Debt™y,

WHEREAS, pursuant o, inter alic, a Collateral Sharing and Sceurity Agreement dated
as of June 30, 1995, as replaced and superceded by a Sceurily Agreement dated as of December
21, 2000 (the “Senior NPA Sccurity Agreement™), the Company granted, for the benefit of
MetLifc as holder of the Scnior NPA Debt, a lien on its properly as provided therein, including,
inter alin, certain fixtures and cquipment and other of its property entitled to a priority lien
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position under the Interereditor Agreement, the “ML First Priority Collateral™ (as such term is
defined in the Intercreditor Agreement); the ML First Priority Collateral is referred to hercin as
the “Sewior NPA Collateral™,

WHEREAS, Mectlife 1s party to that certain Amended and Restated Note Purchase
Agreement, dated as of March 27, 2000, as amended and restated as of December 21, 2000 (lhe
“March NPA™) pursuant to which, imter alia, the Company issued and MetLife and certain other
parties purchased senior sccured promissory notes of the Company in the original aggregale
principal amount of $15,000,000 {the abligations of the Company m respect of the March NPA
are herein referred to as the “Mareh Debt™).

WHEREAS, Mctlife 1s party to that certain Amended and Restated Note Purchase
Agreement, dated as of June 23, 2000, as amended and restated as of Decemaber 21, 2000 {(the
“June NPA") pursnant to which, infer alia, the Company issued and MetlLife and certain other
parties purchased scenior sceured promissory notes of the Company in an original aggregate
principal amount in excess of $4,000,000 (together with the March Deblt, the obligations of the
Company in respect thereol are herein referred to as the “Other Deht™).

WHERLEAS, pursuant to a Sceurity Agreement dated as of December 21, 2000 (the
“Other Debt Security Agreement™), the Company granted, for the benefit of Metlite as a
holder of the Other Debt, a licn on certain of its property.

WHEREAS, MctLife is party 1o thal certain Amended and Restated Subordinated Note
Agreemenl, dated as of June 30, 1995, as amended and restated as of December 21, 2000 (the
“Subordinated NPA”) pursuant to which, infer «fia, the Company issued and Metlife and
certain other partics purchased subordinated promissory notes of the Company in an aggregate
principal amount of $50,000,000 (the obligations of the Company in respect of the Subordinated
NPA are herein referred to as the “Subordinated Debt”).

WIIEREAS, on February 8, 2001, the Company filed 2@ voluntary petition (the
“Petition™) lor reorganization under chapler 17 of the Bankrupicy Code; the Company retained
possession of the Company's assets and was authorized, as o debtor-in posscssion, to continue
the operation and nianagement oi' the business previously conducted by the Company:.

WHERFAS, the lLenders provided the Company with a post-Petition Jending
arrangement, as reflected in the Post-Petition Loan und Sceurity Agreement dated March (4,
2001 (as amended {rom lime o linw, the “Post-Petition Loan Agreement™) and the order
entered March 14, 2001, tiled “Final Order (1) Authorizing Debtor to Obtain Sceured Financing,
(2) Granting Adequate Protection and (3) Granting Other Relief” (as amended from time to time,
the “Financing Order”) and, collectively with the Post-Petition Loan Agreement and the
documents and agreements entered into in connection therewith, as amended from time (o time,
the “DIP Fucility™). The amounts outstanding from time to tme under the DIP Facility are
herein referred 1o as the “DIP Indebtedness™ and the collueral securing the DIP Indebtedness is
herein referred to as the “DIP Collateral.”
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WHEREAS, in connection with the DIP Facility, as of March 14, 2001, Metlife and
Bank Lenders entered into a Co-Lender Agrcement (the “Co-Lender Agreement™).  The
provisions of the Co-Lender Agreement provided, mter alia, for the allocation of proceeds from
the liguidation of the collateral pledged by the Company to the Lenders between the Lenders.

WHEREAS, on August 31, 2001, a signilicant amount of the asscts of the Company
pledped to Metbite and/or Bank Lenders was sold i a transaction invelving Fleming
Companics, Inc. (“Fleming™).

! »

WHEREAS, on December 19, 2001, the chapter 11 case of the Company was converted
to a hquidation procceding under Chapter 7 of the Bankruptey Code, and Yvelte K. Gonzales
(the “Trustee™) was appoinied as trustee.

WHEREAS, after the sale involving Fleming, on August 31, 2001, the Company, fivst as
debtor-in-possession and after conversion through its Trustee undertook the Iyuidation of its
remaining asscts.

WHEREAS, as the result of certain negotiations with the Trustee, MetLife and Bank
Lenders entered into that certain Stipulation and Congent Order (1) Approving the Compromise
and Settlement Buetween the Trustee on Behall of the Bstale, Heller Financial, Inc., Bank of
America, N.A. Fleet Capital Corporation and Metropolitan Life Insurance Company and (11}
Resolving All Objections Thereto which was approved by the Bankruptcy Court on July 25,
2002, As aresult, the hiquidation activities of the Trustee continued as provided therein.

WHERFAS, paymenis from liquidations of assets of the Company have been made o
Metlife and fo Bank Tenders throughout the course of the Company’s bankruptcy. but all
pavments were made provisionally and withi both MetLife and the Bank Lenders reserving and
agrecing that the other reserved all rights to contest the appropriateness of the payments and
allocation,

WHERFEAS, certain disputes have arisen between MetLife on one hand and the Bank
Lenders on the other hand with regard to the proper atlocation of proceeds from collateral of the
Company which has been and which will be liguidated, Those disputes have involved a broad
range of issues, including, but not limited to, differences of opinion as to the allocation of funds
received from different types of collateral, disputes reyunding the appropriate interpretations of
prior agreements between the partics, whether proceeds were from Bank Priority Collateral or
from Senior NPA Collateral or collateral for any otlier debt, allocation to the DIP Factlity as
opposed to pre-Petition debl, issues concerning security interests, and numerous other disputes.
MetLife has contended that the Bank Lenders should turn over significant amounts of the funds
they have received 1o MetLife. Bank Lenders have contended that they ave entitled to retain all
funds previously received and be paid additional funds from future collections.

WHEREAS, as of December 19, 2003, the Bank Lenders have provisionally recovered
all amounts due and owing (o the Bank Lenders under the Bank Debt and the DIP Indebtedness
fom the liquidation of (he assets of the Company (the “Current Claim™), with the sole
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exception that there remaing due and owing to the Bank Lenders certain miscellaneous fees and
expenses in the amount of not more than $172,050.40 (the “Remaining Balance™).

WHEREAS, MctLife and the Bank Lenders have entered into good faith negotiations
and come to a resolution of the disputes concerning the Company and the Company’s chapter 11
and chapter 7 bankruptey cases. The purpose of this Agrecment is to fully and finally scttle and
resolve those disputes.

WHEREAS, the Lenders intend to resolve all disputes with regard to the Company and
the Company’s chapter 11 and chapter 7 bankruptey cases including, but not limited to, dispules
with regard to the proper allocation of proceeds from collateral of the Company which has been
and which will be liquidated by amending the Co-Lender Agregment as provided herein.

NOW, THEREFORE, the Leunders supplement and modify the agreements and
undertakings set forth in the Co-Lender Agreement and hereby agree as follows:

1, Recitals. The Recitals sel forth above are true and accurate, are a material part of
this Agreement, are hereby incorporated by reference, and the parties arc entitled fo rely thereon.

2. Allocation 1o Bank Lenders. Bank Lenders acknowledge that they have
provisionally received payment of the Current Claim, Metlife acknowledges that Bank Lenders
arc entitled (o retain all of the payments they have received to date plus the amount of the
Renaining Balance, less $350.000, the difference of which shall be paid to MetLife upon
exceution hereof. By way of clarification, pursuant to the terms of this Agreement, Bank
Lenders are entitled to recover proceeds from coltlateral owned by the Company until they have
received payment of all principal, interest, reusonable attormeys’ fees, reasonable loan fees, and
reasonable expenses and costs owed them by the Company, both pre- and post-Petition, less
£350,000 {the total amoun( being herefnafter called the “Allocation to Bank Lenders™). As
Bk Lenders are still owed the Romaining Balance in the amount of not niore than $172,050.40,
Bank Lenders shall mmmediately pay $177,949.60 to MetLifc, constituting the amount of
$350,000 minus the amount of the Remaining Balance (the “Payment by Bank Lenders™), after
which Paviment by Bank Lenders the Bank Lenders shall be deemed to have received the
Allocation to Bank Lenders. Tf at any time Bank Lenders receive more than the Allocation to
Bank l.enders, Bank Lenders agree Lo hold such excess in trust for MetLife and will immiediately
forward the excess to MetlLife. In all events, Bank Tenders will in the end have reccived exactly
$350,000 less than their entire debt of principal, interest, reasonable attorneys™ fees, rcasonable
loan fees, and reasonable cxpenscs and costs. MetLife acknowledges that Bank Lenders have no
further payment obligations to Metl.ife ander the Co-Lender Agreement except as specifically
set forth hereim.

3. Allocation fo MetLife. Baonk Lenders acknowledge that Metlife 1s enfitled (o
retain atl of the payments tt has received to date and shall have no turther payment obligations to
the Bank Lenders under the Co-Lender Agreement except us specifically set forth herein, Afier
exceution hereof, all proceeds rom collateral owned by the Company shall be paid to MetLile
until MetLife has reccived payment in full of all principal, interest, reasonable attorneys’ fees,
reasenabic loan fees, and reasonable expenses and costs owed MaetLife by the Company, both
pre- and post-Petition.
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4, Assignment of Claim.  Bank Lenders hereby assign lo MetLife all rights and
privileges under the Loan Agreement and all other docwments associated with the Bank Debt
including, without limitation, rights 1o receive remaining proceeds from assets or claims of the
Company or any distribution in connection therewith,  The settlement provided herein shall
constitute adequale consideration for the payment to MetLife of the $350,000 and for the
assignment of the claim.

3. Mutual Release of All Claims.  Except with respect to the various rights, duties
and obligations st forth in this Agreement, MetLife and Bank Lenders (in Bank Lenders’
respective capacities as lenders and/or agent under the Loan Agreement and DIP Fucility) cach
hereby remises, releases and lorever discharges the other, and cach of 1fs respective officers,
directors, agents and attorncys from any and all hability, cluims and causes of action, whether
known or unknown, and whether disclosed or undisclosed arising out of any act or onission or
claim in conneclion with or related to the Company and/or the Company’s chapter 1) or chapter
7 bankruptcy cases. The parties agree that this is a settlement of disputed claims, and netther
concedes that its posttions und/or clainms were nvalid or admits those of the other side.

o. Additional Documents / Further Assurances. The parties shall at any tine, and
from 1ime to time, upon the reasopable writlen request of the other, sign and deliver such further
documents and do such further acts und things «s may be rcasonably required to effect the
purpases of this Agreement. In the event MetLife specifically requests in writing that the Bank
Lenders participate [urther i the Company’s bankruptey procecding, the Bank lLenders shall
agree (o any reasonable request.  [n that event, Metlife shall reimburse Bank Lenders for all
reasonable cosls and attorneys” fees so incurred.

7. Dispute Resolution, The partics agree that any dispute under the Agreement will
be resolved by arbitration, in the same manner as provided in Section 2.2 of the Co-Lender
Agreement,

8. Third Parny Beneficiaries. This agreement is being entered into by MetLile and
Bank lLenders. This agreement is solely tor the benefit of the partics hereto and no person or
entity other thau the undersigned parties (and those persons and entitics ciumerated in Paragraph
5. hereof) shall be entitled to claim or receive any benelit by reason of this Agreement.

9. Successors and Assigns. This Agreement shall inure to the benefit of, and shall be
binding upon, the respective successors and assigns of MetLife and the Bank Lenders.

10. Effectiveness of Agreement. This Agreement shall be immediately effcetive upon
the signature of alf partics hereto and the Payment by Bank [enders required in accordance with

the terms hereoef.

{1, Hewdings. The paragraph headings used in this Agreement are for convenience
only and shall not affect the interpretation of any of the provisions liercof.
. ¥ Y ]
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12, Imterpretation.  Metlife and Bank Lenders are both sophisticated parties with
attorneys representing them in the dratting of this Agreement. No inferences in favor of or
against any party shail be drawn fron the fact that such party has drafted any porfion hereof.

13, Entive Agreement.

(a}  This Agreement constitutes the sole and entire agreement between the
parties with respect to the subject matter hereof, and there are no other covenants, promises,
agreements or understandings regarding the same. This Agreement may not be modified i any
respect except by written amendmoent signed by the parties affected by the same.  The partics
herchy: (i) expressly agree that it shall not be reasonable for cither of them to rely on any alleged
non-written amcndment to this Agreement; (it} irrevocably waive any and all right (o enforce any
alleged, non-writfen amendment to this Agrecment; and (i) expressly agree that it shail be
beyond the scope of authority (apparent or otherwise) [or any of their respective agents to agree
1o any non-written modification of this Agreement.

(b)Y This Agreement amends all prior agreements between the Lenders relating
o the Company, including the Intercreditor Agreement and ihe Co-Lender Agreement so that
this fully and finally resolves all disputes between them regarding the Company and the
Company’s chapler 11 and chapter 7 bankruptey cases including, but not hmited to, disputes
with regard to the proper allocation of proceeds from collateral of the Company which has been
and which wilt be liquidated. To the extent there is a conflict between the terms of this
Agrecment, the Co-Lender Agreement and/or the Intercreditor Agreement or any document,
agreement, mstrument or order evidencing the DIP Facility, the terms of this Agreement shall
control with respect to the parties hereto,

14. Counterparts, Fucsimile Signatures.  This Agreement may be executed in any
number of counterparts, cach of which shall be an original but all of which together shall
constitute one nstrument.  Fach counterpart may consist of a number of copies hereof, cach
signed by less than atl, but togethwer signed by all, of the puartics hereto. The partics agrec that
facsimile signatures shall be deemed originals for all purposes and shall be hinding on the
pariics.

15, Severability. Any provision of this Agreement that is prohibited or unen forceable
i any jurisdiction shall, as to such jurisdiction, be incffective o the extent of such prohibition or
uncnforceability without invahidating the remaining provisions hereof, and any such prohibition
or unenforceability in any jurisdiction shall (to the full extent permitted by law) not mvalidate or
render unenforeeable such provision in any other jurisdiction.

16. Directly or Indirectly. Where any provision herein refers (o action to be taken by
any party, or which such party is prohibited from taking, such provision shall be applicable

whether such aclion is taken directly or indircetly by such party.

IN WITNESS WHEREOF, the undersigned hereby agree to the foregoing as of the date
first above wrillen.

MRS IR 1207 TGTE COOLT 15455 6
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METROPOLITAN LIFE INSURANCE COMPANY

RIE.EMBH.

BANK OF AMERICA, N.A.

By
Name:
Title:

HELLER FINANCIAL, INC,

By,
Name:
Title:

FLEET CAPITAL CORPORATION

By,
Name:
Title:
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METROPOTITAN LIFE INSURANCE COMPANY

By,
Name:
Title:

BANK OF AMERICA, N.A,

By
WName:
Title:

HELLER FINANCIAL, INC.

-

By "f
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FLERET CAPITAL CORPORATION

By
Name:
Title:
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