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UNITED STATES BANKRUPTCY COURT H030CT - py 3, 5
4
DISTRICT OF NEW MEXICO .t ey e
ALEsERiiE, 3R]
Inre Case No. 7-01-10779-SA
FURR"S SUPERMARKETS. INC. Chapter 7

Debtaor.

AFCO’s APPLICATION FOR PAYMENT OF
“SUPERPRIOQRITY"” ADMINISTRATIVE EXPENSE
{Bankruptey Code §§ 507(a) 1) & (b), 726 (a)( 1))

AFCO Credit Corporation ("AFCO7), hereby applies for payment of a “superpriority™
adminisirative expense. as lollows:
1. AFCOs full name. address and telephone number are as follows:
AFCO Credit Corporation
Att'n: Ann Oeding. National Collection Manager
P.O. Box 8440
Kansas City. MO 64114
{913) 327-5053
2. The claim that is the subject of this application arose from the stay (pursuant to
Bankruptey Code § 362{a)). of action by AFCO 10 entorce its security interest in collateral
seeuring pre-petition loans to debtor Furr’s Supermarkets. Inc. (“Debtor™).
As stated in the Stipulated Order Regarding Adequate Protection Payments to AFCO
Credit Corporation ("Order™). a copy of which is attached as Exhibit A, on February 8, 2001
Petition Date™. the date PDebtor’s petition was [led in this case. (@) Debtor owed AFCO
$1.260.777.54 on account ol loans Debtor had obtained from AFCO to finance Debtor’s
purchase of the insurance policies described in the Order: ¢4/ the loans made by AFCO to Debtor
were secured by valid. perfected security interests in unearned return premiums payable under
the insurance policies: (e such collateral was valued at $717.509: (d) AFCO had a contractual
and state law right to cancel the policies and receive and retain the collateral, i.e.. the return

pn.mru:;#\ to the extent necessary to pay the balance owing on the loans: and (e) the automatic

osed in this case prevented AFCO trom enforcing its contractual and state law rights to
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recover its collateral to pay the amounts owing. The facts recited in the Order are hereby
incorporated by reference into this application,

4. Uinder the Order, Debtor was to pay the sum of $717.509 10 AFCO as and for
adequate protection of AFCQO’s security interest in return premiums. The $717,509 was payable
in one pavment of $143.501 and twelve monthly installments of $37.834 each, due on the 30"
day ol each month beginning on May 30, 2001,

5. After paying a total of $382.671 in adequate protection payments (consisting of the
$143.501 pavment and Hive of the twelve monthly installments). Debtor defaulted and failed to
pay the remainder ol the pavments owing to AFCO. In about November 2001. pursuant to the
terms of the Order. AFCO received stay relief to cancel the policies and canceled the policies.
and AFCO subsequently received return premiums then payable by the insurers. However, the
value of the return premiums was reduced while the policies remained in force (as premiums
were earned by the insurers). and AFCQ received return premiums ol only $244.583.13, Thus,
the sum of’the adequate protection payments made to AFCO and the return premiums collecied
by AFCO was only $627.234.13, or $90.254.87 less than the $717.509 value of AFCO’s
collateral on the Petition Date.

6. The Order provides that AFCO will have an allowed administrative claim for any
deficiency between the $717.509 and the sum of Debtor’s adequate protection payments and any
return premiums paid to AFCO upon cancellation of the policies. Accordingly. AFCO is entitled
to an allowed admintstrative expense claim in the amount of $90.254.87.

7. Vinder Bunkruptey Code § 307(h). if a creditor receives payments as adequate
protection ol the creditor’s security interest in property of the estate and. notwithstanding such
protection. the creditor has an administrative expense claim arising from the automatic stay of
the exercise ol such ereditor’s rights against such property. then the creditor’s administrative

expense claim is to have priority over every other allowable administrative expense claim.
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WHEREFORE, AFCO requests that its claim for payment of $90.254.87 (i) be allowed
as an administrative expense claim under Bankruptey Code $§ 507¢a)( 1) and 503(b)'. with
priority over all other administrative expense claims allowed in this case: and riij be paid in full.

Dated: October 7. 2003
KATZEN & SCHURICHT

By [ s A ] i
David A. Schuricht

1981 N. Broadway. Suite 340

Walnut Creck. CA 94596

Telephone: (9253 279-3080

Facsimile: (925) 279-3081

schuricht/@'ksfirm.com

Attorney for Applicant AFCO Credit Corporation

FAFCO believes that its administrative expense claim, as described above. has already been
determined to be an allowable administrative claim by virtue of the terms of the Order. However, AFCQ
ts including a request for allowance of suclh claim in this application as a precautionary measure,



INITED STATES BANKRUPTCY COURT
DISTRICT OF NEW MEXICO
T e
FURR'S SLPERMARKETS, INC.,
No, 11-N1-10779 58
Dehtor

STIPCLATED ORDER REGARDING ADEQUATE PROTECTION PAYMENTS TO
B AFCO CREDIT CORPORATION

LIS AL ATTER pormes sofrre e Cavst on the soralatan and agreoment of tha debror and

denorin presession Fure's Supermarksts. ine 1 Debor”s and Afen Credi Corporatioﬂ. “Afea™).
Dishior is represenied oy Jacobvitz, Thurma & Walker, P.C. (David T. Thuma) and Skadden, Arps.
Slre. Meaaher & Flam, LLP. Afca is represented hy Carlucei & Legum, LIP {Stever G. Legum).

In acrnrdanes with stipudatior and agreement of the paraes, the Court FINDS:

A i Tehruary 8. 2001 (the “Petition Date™j, Dedtor filed in this Court d' voluntary
pet.ton fur relief under chapter 11 of the United Srates Bankrupicy Code. Debtor codtinues to
onerate it business and manage its properties as debtor in possession pursuant to V1. U.S.C. §%
PV and 110% !

F: Alvs e pertally sequred eredizer 0f the Debtor, bavinp n vnlid, parfucied security
irtzrest in 3.0 retum and ureamed premiums under cerain polices of insurence, (@ wit: policy
meniers 60959, 8601902 64681534, §700157, £96-21 34, 877911, 3577982, 360517, 002734471,
7302130 IASPOAtZ LA4ASPNYTA. NLVOTSNARA, TUUZS7RATAN0, (6BZ.035251298(,
OEBZICISZIZTIEC, 23270006473 1807735 0597576, DRE15I9798 and ACINAL19%: (the
‘Firarced Pohcies™, issued by National Umion Fire Insurance Company. Cigra Insurance

Company. American tntemnational Spezialty Lines, St Paul Fire & Marine, TIG Insurance Company.

AJSTIC Travelers, Wassay Underwnters, Emplover’s Reircurance, United States Fidelity &

T EXHIBIT A



Cingraatee Co L Dot Amarean, and ACE Tnsurasce (the “Insurance Compames™).
C. Atin'e seouriny istermst stems from its Joans to the Debtor on Jaaary 15, 1599 and
Jarea~ 27 2000 Afco. al the Dontor - request. Jeated the total sum of 32,170.598.67 far the

purpose o! faving 101 132 insurance crverage set forth above, for the henefit of the Debtor. The

inan: wers made pursuant to contracts Amed Ianvary 15, 1999 and January 17, 2C00 (the

“Conacts™

Iy As ol tae Petition Date, the Deborowed Afzo §1,260,777.54, of which §717.505.00

E Al hiascortinn aphis nnder e Contracts and pursugat 1o New Mexico law, Among
thest are tae rights, upan debrer's defanit, o cance. the underlying Financed Policies, obtam all of
Geriturn prewioms fromohe Insgrance Compames, rotqr) e sums due Afon and remrmn The eExcess,
trary, 1o tas Dehios

[ The antamatse stay i posed in this zase staved Alzo Trom enforcing s rights under
the Coneracts and share Jaw,

G Alze has indizated that 1t intends to move tals Court pursuant to DI TTR (T 85A7 10
vag 12 the amtenatic 3y o Afco mav exereise ite fphts wnder the Contracts and state iaw; and

18 Alto wiil forbear from making said motion, subject tn the terms of this Stipulated
Orror,

JT 15 THEREFNDRE D.RDEREI‘J that.

t The Debtor shall pay Afce $717,569 as and for adequate protection, in one payment
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ve rn or before April 30, 2001 ard 2 moathly pavirents of $47,924, éue op the 30th
afpack morth aneinp May 10200

-

: ke Debror daes not puake anv payment when due. Afco may send wrilter notice to



he Lishtar (Lv facsimile, remilar mail, or overnight couriet) of the Debtor's failure to make the
pavmany, with a copy of fueh notice 1o Debior's undersigred counsel. 1ithe Dentor fails to maks
the piryment within ten days of receipt of such written notice, then the automatic stay shall te
varatod, aethont Turther appiicating to the Coun, and Alzo shall be free to exercise ail rights its
b unde the Canmaers and wppiizinie law, T7e notice provided hereunder shahl be decmed to 5¢
rotice of intent *7 cancel as recuired under controlling state law. and the Debtor agrees that no
arddricral notice shall be required ta satisy the requirements tacrenf. From the funds obtained upon
camazliation, Afeeis 'n;thnri.zcd 'o retadn the sum of §71 7,50 06. less the amount paid by the Debror
undeT this Srpulated Order. Alce shall pay any excess funds to the Debtor, and shall bave an
allorwed admiristrative clavm for anv deficiency, the payment of which shall be subiect to funther
ord:r ol - o

3 1T ary Finarced Policy is canceled by an Insuiance Company Hefore its normal
expiration slare or i an Innurancs Company olneraise requires, the Debior shall take reasonable
stepis o conperate with wny audit conducted by such Insurence Company and shali make all booxs

ane mwenrdz svailalle for such audit.

1. Afeohas an allowed vnseewred 2103 in the amnunt of $542,268 54,
5. Hany msurer determines thas, for ary reason, a policy is eaming pramiums at a

nghar ot jnwer tme, there will e a concomitant dacreass o7 imcrease in Uic uneames premiums that
monstiute Ay collateral To the exter! of ary change m the un.ca:ned premium zmouf:t. the
awouns Debtor <lali pay Afco hereunder shuil he adjusted accordingly, and Afco’s unsecured clair:
st he sinuiarly adjnsted.

& Triz Stpmlared Order containg the enfice agreewen: hetween the partas with respect

i the subjest matier herein, and may not be changed, amended. modified, or altered except by



writlyn agresment siemed by @ack party and anproved hv the Cowt. or 25 atherwige ardered by the

Cour. Norepresentations have heer made or relied on by the parties, except as set forth herein.

HONTTAMES 8. STARG
Lhited States Banxruptcy Iidge
Suhritted and Ag-eed to:

CAFLUCCI& LEID, LLP

Bv: Telanbori Appraval 4-18-0%
aven 1y Tepuan
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Mipeala, Naw York 11301-4307
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PROOF OF SERVICE

_ I am over the age of 18. not a party to the case or legal proceeding with respect to which
this document is prepared. and do business at 1981 N. Broadway. Suite 340. Walnut Creek,
Calitfornia 94596,

On October 7. 2003. I served the foregoing AFCO’s Application for Payment of
“Superpriority” Administrative Expense by delivering true and correet copies thereof, at
Walnut Creek. Calitornia. to a United Parcel Service courier or driver authorized to receive
documents. in an ¢nvelope or packet designated by United Parcel Service. with delivery fees for
overnight delivery paid or provided for. addressed as tollows::

David 1. Thuma
Jacobvitz. Thuma & Walker

+ 300 Marquette Ave.. Suite 630
Albuguerque. New Mexico 87102
|Counsel for Chapter 7 Trustee)
United States Trustee
421 Gold Avenue, SW
Room 112
Albuguerque. New Mexico 87102

I declare under penalty of perjury under the laws of the Uinited States of America that the
foregoing is true and correct.

Dated: October 7. 2003

PP, W A L__r_’ Lt £

{ Lynne H. Kendall



Pleading Separator Sheet USBC NM
jackie Case Number: 01-10779
Furr’sSupermarkets, Inc.,
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UNITED STATES BANKRUPTCY COURT 0305‘]-

DISTRICT OF NEW MEXICO S e
. 7oA P/9
In re: ALy 4:
FURR'S SUPERMARKETS. INC.. Ty du,
Debtor. Case No. 7-01-10779-SA
Chapter 7

MOTION TO APPROVE SETTLEMENT OF
ADVERSARY PROCEEDING 02-1169-S

Yvette Gonzales. the Chapter 7 Trustee (the “Trustee™). by counsel, moves the Court for an
order approving the settlement of all claims against Hormel Foods Corporation. including without
limitation the preferential transfer claims the estate has against Hormel Foods Corporation as sel
forth in the adversary proceeding No. 02-1169-S. captioned Yverte /. Gonzales, Trustee v. Flormel
Foads Corporation (the “Adversary Proceeding™). pursuant to F R.Bankr.P.9019. and STATES:

. Commencement and Conversion of Case. On February 8. 200, (the “Petition

Date™). the Debtor filed a Voluntary Petition in this Court under Chapter 11 of the Bankruptey Code.
On December 19, 2001. this Court entered an Order converting the Chapter 11 case to a case under
Chapter 7.

2. Appointment of Chapter 7 Trustee. On December 19, 2001, the United States
Trustee appointed Yvette Gonzales as the Trustee for the Debtor’s bankruptey estate. in which
capacity she continues to serve.

bl

3. Jurisdiction and Venue. The Court has jurisdiction over this Motion pursuant to

28 U.S.CL 88157 and 1334, This matter is a core proceeding under 28 ULS.C. § 157(b)2). Venue
is proper pursuant to 28 ULS.C. §§1408 and 1409,

4. The Adversary Proceeding. In the Adversary Proceeding. the Trustee sought to

recover I'wo Hundred Seventy Thousand Six [undred Twenty-Nine Dollars and 30/100

pete



(8270.629.30) from Hormel Foods Corporation. plus all other amounts. if any. recoverable pursuant
to 11 L.S.C§347.

5 The Settlement. Hormel Foods Corporation has offered to pay the Trustee

Two Tlundred Thirty Thousand Thirty Four Dollars and 90100 Dollars (S230.034.90) in fuli
satisfaction of any and all claims which the parties have against each other (the “Settfemem™). No
party admits or acknowledges any liability to any other party and specifically denies the existence
of such liability. The Settlement resolves all claims. counterclaims and causes of action held by the
Trustee against the Detendant, and by the Defendant against the Trustee. and. upon approval of the
Settlement, the Trustee and the Defendant shall mutually release cach other trom any and all such
claims. with the exception of the Defendant’s pre-petition unsecured claim in this matter. The
Detendant specifically reserves its rights with regard to its pre-petition unsecured claim in Case No.
7-01-10779-SA. including without limitation its rights 10 receive payment on such ¢cliim to the
extent permitted by applicable bankruptey law. and to the extent that there is a distribution to holders
of allowed pre-petition unsceured claims.

6. The Settlement is fair and equitable. and in the best interests of and beneticial to the
Debtor’s estate and the creditors.

WHEREFORE. the Trustee requests that the Court enter an Order approving the Settlement

and tor such other reliet as may be just.

Chris W. Pierce. FSq.
Post Office Box 6
Albugucerque. New Mexico 87103
(505) 243-6129




[ hereby certify that a true and
correct copy of the foregoing was
served on counsel and parties

as indicated below this & day
of October, 2003,

Ronald IF. Andarola
Post Office Box 608
Albuguerque, New Mexico 87103

David T. Thuma, Esq.

Jacobvitz, Thuma & Walker

300 Marquette NW, Suite 650
Albuguerque. New Mexico 87102

Paul M. Kienzle. 11, Esq.

Scolt & KNienzle. PA.

201 Third Street NW, Suite 1570
Albuguerque. New-exico 87102

(o

Chris W. Picrce. Esq.
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