UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW MEXICO

In re:

FURR'S SUPERMARKETS. INC., i ” HH o

Case No. 7-01-10779-SA
Chapter 7

Debtor.
TRUSTEE’S RESPONSE TO TGAAR PROPERTIES, INC.'S CROSS-MOTION FOR

PARTIAL SUMMARY JUDGMENT. AND OBJECTION TO THE AMENDED MOTION
FOR PAYMENT OF ADMINISTRATIVE EXPENSES

Yvette J. Gonzales, the Chapter 7 trustee (the “Trustee™) of the estate of Furr’s Supermarkets,
Inc. (*Furr’s™), hereby responds to TGAAR Properties, Inc.’s (“TGAAR's”) Cross-Motion for Partial
Summary Judgment, filed on or about October 29, 2002 and docketed as #1929 (the “Cross-
Motion™), and Amended Motion/Application for Payment ot Administrative Expenses, filed on or

about October 30, 2002 and docketed at #1928 (the *Amended Expense Motion™), and states:

I. Response to the Alleged Additional Undisputed Facts In the Cross-Motion

1. The Trustee admits the allegations in paragraphs 1, 2. 4,5.6,7,8,9, 10, 11, 12, IS5,
17. 18. 24, and 27 of the Cross-Motion.

2. The Trustee admits the allegations in paragraph 3 of the Cross-Motion, except that the
purchase agreement referred to did not identify which stores Fleming or its assignees would
purchase, and which would be left out of the purchase transaction.

3. The Trustee denies the allegations in paragraph 13 of the Cross-Motion to the extent
the allegations imply that the estate retained any liability to TGAAR for rent or other amounts with
respect to the extended term, after the lease ultimately was rejected. That is a legal issue, however,

not a factual issue.



4. The Trustee denies the allegations in paragraph 14 of the Cross-Motion. This is a
lcgal issue, not a factual allegation.

5. The Trustee denies the allegations in paragraph 16 of the Cross-Motion. Pursuant to
the notices filed by Fleming in the bankruptcy case and noticed to the landlords affected, TGAAR
was notitied of Fleming’s decision on or before August 31, 2001. The Trustee refers to the record in
this bankrupicy case, and TGAAR’s own admissions. in support of this denial.

6. The first portion of paragraph 19 of the Cross-Motion is admitted. The Trustee denies
that the subject property was not surrendered, as this Court’s September 6, 2001 order specifically so
held.

7. The Trustee denies the allegations in paragraph 20 of the Cross-Motion.

8. The Trustee believes that the allegations in paragraph 21 of the Cross-Motion are
incorrect, and therefore denies them, but has no way of contacting the former Furr's employees that
were involved in dealing with TGAAR.

9. The Trustee denies the allegations in paragraph 22 of the Cross-Motion, at least with
respect to the actions of the Chapter 7 Trustee. See the Affidavit of Yvette J. Gonzales (the
“Gonzales Affidavit™), paragraphs 3-15. However. the Trustee docs admit that she heeded
TGAAR’s request to remove the equipment from store #966.

10.  The Trustee denies the allegations in paragraph 23 of the Cross-Motion, except that
she admits that she received certain bills from TGAAR allegedly for storage.

11. The Trustee admits the first sentence of paragraph 25 of the Cross-Motion, although
she does not know the exact date of the telephone call. The Trustee denies the allegation that she
agreed to pay for storage or abandon the equipment. Gonzales Affidavit, §7.

12.  The Trustee denies the allegations in paragraph 26 of the Cross-Motion. Gonzales



Affidavit § 3-15.

13. The Trustee denies the allegations in paragraph 28 of the Cross-Motion. The Auction
Order speaks for itself, and is part of the record of this case.

14, The Trustee denies the allegations in paragraph 29 of the Cross-Motion. See the
Affidavit of Walter Parker (“Parker Affidavit™), ] 3-12.

15.  The Trustee denies the allegations in paragraph 30 of the Cross-Motion. Parker
Affidavit. § 3-12.

16.  The Trustee denies the allegations in paragraph 31 of the Cross-Motion. Gonzales
Affidavit §15.

17.  The Trustee denies the allegations in paragraph 32 of the Cross-Motion. This is a
lcgal issue, not a matter of fact. Furthermore, it is undisputed that TGAAR could have sought relief
from the automatic stay at any time, and failed to do so. even though the cost of seeking such relief
would have been a fraction of the amount the parties arc now spending on litigation.

18.  The Trustee denies the allegations in paragraph 33 of the Cross-Motion. This is a
legal issue, not a matter of fact. Furthermore, TGAAR could easily have filed a motion for relief
from stay, but chose not to do so for reasons of its own. Finally, see the Parker Affidavit 93-12.

19.  The Trustee denies the allegations in paragraph 34 of the Cross-Motion. In addition.
TGAAR is not seeking summary judgment on the amount of any claimed *“clean-up” costs, so the
allegation is irrelevant to the Cross-Motion.

20.  The Trustee denies the allegations in paragraph 35 of the Cross-Motion. Parker
Affidavit § 3-12.

21.  The Trustee denies the allegations in paragraph 36 of the Cross-Motion. Parker

Affidavit § 3-12. In addition, TGAAR is not seeking summary judgment on the amount of any



claimed damage to the store, so the allegation is irrclevant to the Cross-Motion.

22.  The Trustee admits the allegations in paragraph 37 of the Cross-Motion to the extent
that she has not paid any amounts to TGAAR. The balance of the paragraph is denied. Gonzales
Aftidavit, 9 3-14.

23.  The Trustee denies the allegations in paragraph 38 of the Cross-Motion. This is a
legal issue. not a matter of fact. The legal argument is incorrect. as the estate is not and cannot be a
holdover tenant. Furthermore, the equipment was left at the premises with the landlord’s consent.

24.  The Trustee denies the allegations in paragraph 39 of the Cross-Motion. This is a
legal issue, not a matter of fact. In addition, TGAAR is not seeking summary judgment on the
amount of any claimed “storage” costs, so the allegation is irrclevant to the Cross-Motion.

25.  The Trustee denies the allegations in paragraph 40 of the Cross-Motion. Parker
Affidavit § 3-12.

26.  The Trustee denies the allegations in paragraph 41 of the Cross-Motion that the
Debtor or the Chapter 7 Trustee used and possessed storc #966. for the reasons set out elsewhere.
L. Summary Judgment is Not Appropriate for TGAAR's Administrative Expense Claims.

The Trustee filed a narrow summary judgment motion for a portion of TGAAR’s
administrative expense claims, arguing that TGAAR has no legal basis for asserting an
administrative expense claim for rent or storage charges. In response to this focused motion, the
Cross-Motion seeks a broad summary judgment on TGAAR's entire claim. cven though the claim is
based entirely on hotly disputed facts and questionablc legal assertions. The Cross-Motion clearly is
inappropriate and should be denied.

A. The Chapter 11 Claim For Rent or Storage is Without Merit. TGAAR’s Chapter 11

administrative claim fails for a number of reasons. First and foremost, TGAAR withdrew its



administrative rent claim on or about February 22, 2002. A copy of the Notice of Withdrawal is
attached hereto as Exhibit A. The Trustee docs not know why TGAAR is now attempting to
resurrect its Chapter 11 administrative expense claim. as clearly it was withdrawn. If TGAAR
asserts that for some reason the withdrawal was without legal effect, that position obviously would
preclude summary judgment in TGAAR's favor.

Second. the rent claim is based a lease that was rejected pursuant to Court order no later than
August 31. 2002. Furthermore, the Court’s order specifically held that Furr's had surrendered the
premises. As of September [, 2002, the estate’s post-petition liability under the lease therefore was
extinguished. Furr's vacated the premises as of August 31, 2002, leaving behind only the store
cquipment. While there may be a factual dispute about the circumstances under which the
equipment remained at the store before it was sold at auction, TGAAR cannot now attempt to
enforce the rejected lease.

Third, to the extent TGAAR argues that the Chapter 11 estate is liable for five years of rent
because of Furr's exercise of the renewal option during the Chapter 11, the argument is without
merit. The exercise of the option was not tantamount to assuming the lease, since such an
assumption can only be done with Court approval. 11 11.8.C. §365(a). Ttis undisputed that no such
approval was ever given. When the lease was rejected as of August 31, 2001, the entire amount
owed to TGAAR under the lease, including any amounts owed for the option period, became a pre-
petition unsecured claim, 11 U.S.C. §365(h), subject to TGAAR s obligation to mitigate its damages,
and subject to the rent damage cap in 11 U.S.C. §502(a)6).

Finally, in any event the amount of TGAAR s claim would be limited to the benefit conferred

upon the bankruptcy estate. 11 U.S.C. § 503(b).

B. The Chapter 7 Claim For Rent or Storage is Without Merit. The Trustee disputes the



tactual and legal basis for the Chapter 7 claim based on rent and/or storage charges. As set forth in
the Gonzales Aftidavit, the Trustee continued to deal with TGAAR on the understanding that the
parlics may agree to leave the equipment on site until TGAAR could determine whether it could find
a grocery store tenant. In such an event, TGAAR would have been greatly benefited by the
equipment having remained in the store. There is no dispute that the highest value for the equipment
would have been to another grocery store retailer renting the store, or that such a tenant would pay
morc rent if it could obtain a grocery store space and equipment as part of a package deal.
Furthermore, until TGAAR found a grocery store tenant or determined finally that no such tenant
could be found. it made cconomic sense to both parties to leave the equipment at the store.

Oncc it became clear to the Trustee that TGAAR wanted the equipment removed. and would
not pay a fair price for it (a matter of approximately two months), the Trustee arranged for the
equipment to be sold by auction as soon as possible.

It should be noted that TGAAR could have filed a motion for relief from automatic stay at
any time after August 31, 2001 to seek removal of the equipment. It never did so. nor did it take any
other action, except to send extremely high bills for “storage charges.” talk to the Trustee about what
options the parties had. and make low-ball offers to buy the equipment. In addition, when the
Trustee filed a motion to sell the equipment, TGAAR objected.

Finally, as with the Chapter 11 administrative expense claim. the amount of the claim would
be limited in any event to the benefit conferred upon the bankruptcy estate. 11 U.S.C. § 503(b).
Such a benefit was minimal., and most likely closc to $0.

C. The Chapter 7 Claim For Option Period Rent is Without Merit. TGAAR apparently
is attempting to get around thc fact that it withdrew its Chapter 11 administrative claim (which

would include any claim based on Furr’s exercise of the lease extension option) by arguing that



somehow when Furr’s exercised the five-year extension option, the rent became a Chapter 7 claim.
That is nonsense. TGAAR cited no law in support of this novel proposition. and there is no such
legal support. The Trustee has asked TGAAR to withdraw this claim as in conflict with Bankruptcy
Rule 9011. The Trustee understands TGAAR currently is considering the request.

D. TGAAR'’s Chapter 7 Claim for Clean-up Costs Is Not Subjcct to Summary Judgment.

The Trustee has no idea why TGAAR asked for summary judgment on its argument that the estate
should be liable for clean-up costs, since it is obvious that there is a substantial factual dispute on the
issue. The matter will have to be tried.

E. TGAAR’s Chapter 7 Claim for Damage Is Not Subject to Summary Judgment.
Similarly, the Trustee does not understand why TGAAR is seeking summary judgment on the issue
of the estate’s liability to TGAAR for alleged damagc to the store, since the facts surrounding that
damage (whether it occurred and/or who caused it) are in substantial dispute. The Trustee does not
believe that TGAAR's store was damaged during the auction process. The Walter Parker affidavit
supports the Trustee’s position. Instead, it appears lo the Trustee that TGAAR has been a
disgruntled landlord for some time and is using cvery coneeivable device to extract money from the
eslate. by fair means or foul. The fact that TGAAR has inflated the ““damage™ claim from $15,000 to
$120.000 supports this view.

M.  The Amended Expensc Motion Should be Denied.

The Amended Expense Motion asks for the same relief as TGAAR's original motion. but
also adds (i) a $1.3 Million Chapter 7 administrative expense claim, under the theory that the Trustee
is obligated for the five year lease option exercised by IFurr’s before the lease was rejected, and (ii)
increases the claim for alleged damage to the store building caused by removing the equipment from

$15.000 to $120,000. The Trustee objects to the Amended Expense Motion. In support ot her



objection, the Trustee incorporates by reference her objection to the original motion, her motion for
partial summary judgment, and her response 10 the Cross-Motion above. In addition, as set forth
above the Trustee believes the $1.3 Million Chapter 7 administrative expense claim violated
Bankruptcy Rule 9011. Iler counsel has put TGAAR’s counscl on notice of this belief, and
TGAAR'’s counsel currently is considering whether to withdraw the claim. Furthermore, the Trustee
wonders how the “damage” claim could have ballooned [rom $15,000 on August 16, 2002 up to
$120,000 on October 30, 2002. TGAAR has given no explanation why its earlier estimate of
$15.000 in claimed damages was off by $105,000.
IV.  Conclusion.

The Cross-Motion should be denied in its entircty, and the Amended Expensc Motion should
be denied. If TGAAR does not withdraw the portion of the Amended Expense Motion seeking a
$1.3 Million Chapter 7 expense. then the Trustee rescrves the right to seek an appropriate sanction
under Bankruptcy Rule 7011.

WHEREFORE, the Trustee prays that the Cross-Motion and the Amended Expense Motion

be denied. and for all other just and proper relief.

JACOBVITZ IMA & WAILKER

David T. TAuma ~N
500 Marquette N.W., Suite 650
Albugquerque, New Mexico 87102
(505) 766-9272
(505) 766-9287 (fax)
Counsel for the Chapter 7 Trustce

‘The undersigned hereby certifies that a
copy of the foregoing was mailed and
c-mailed, with supporting affidavits, to:



Robert K. Whitt
505 N. Big Spring
Suite 402

Midland, TX 79701

.S, Trustee
P.O. Box 608
Albuquerque, NM 87103

this 26th

David T. Thuma
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IN THE UNITED STATES BANKRUPTCY (E)UR‘I'
FOR THE DISTRICT OF NEW MEXICO
In re:
FURRS SUPERMARKETS. INC.
Debtor. Proceeding # 11-01-10779-SA

SAFEWAY, INC.
PlaintifF,

Vs, Adversary No. 01-01214-8

FURRS SUPERMARKETS. INC.. . S
WESTWOOI) JOINT VENTURE. AND sooe A
TGAAR PROPERTIES, INC.. T

Defendants, .

————— —— T ———— —— e — —— —— -~
[P -

WESTWOOD JOINT VENTURE, AND £, G
TGAAR PROPERTIES. INC.. Eafy
CounterPlaintit]s,

VS,

SAFEWAY, INC.
CounterDefendant.

NOTICE OF WITHDRAWAL OF ADMINISTRATIVE

PROOF OF CLAIM FILED ON NOVEMBER 21, 2001
WITH REGARD TO TGAAR PROPERTIES, INC., AND STORE #

PLEASE TAKE NOTICE that 1GAAR PROPERTIES, INC. hereby withdruws, in its entirety. the Proof
of Claim it filed by and through Gary Bailey, its President in response to 1he “Notice of Deadline to File
Administrative Claims™ mailed to the matrix by Furrs® counsel in the Chapter 11 proceeding. (See Attached
POC). November 21, 2001 POC attached as Exhibit “A™ and Withdrawal of 11/21/2001 POC attached

: 1:vhihit *1>
as lixhibit "B

//"

-

POB 90536
Albugquerque, New Mexico 87199-0536
(505) 764-9706

DATE:  2/2272002

g EXHIBIT
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UNITED STATES BANKRUPTCY COURT
DISTRICT OI' NEW MEXICO

Inre:

FURR'S SUPERMARKETS, INC.,,
Case No. 7-01-10779-SA
Chapter 7

Debtor.

AFFIDAVIT OF YVETTE J. GONZALES

STATIE OF NEW MEXICO )
) ss.
COUNTY OF BERNALILLO)

Yvette I. Gonzales, after being duly sworn upon her oath, states:

1. I am the Chapler 7 Trustee in the above captioned bankruptcy case. I execute this
Affidavit in support of my Response to TGAAR Properties. Inc.’s Cross-Motion for Partial
Summary Judgment (the “Response™).

2. The facts stated in this Affidavit arc known to me to be true of my own
knowledge or from my business records ordinarily kept in the course of regularly conducted
business activities. | am competent to testify as to such facts and would so testify if I appeared in
Court as a witness at the trial in this matter. All capitalized terms used in this Affidavit that are
not otherwise defined have the meanings sct forth in the Response.

3. I recall at least one telephone call with a Mr. Gary Bailey of TGAAR Properties,
Inc. (“TGAAR™).

4, 1 placed a call to Mr. Bailey in February, 2002, in response to a bill I had received
from TGAAR in January, 2002 (it purported to be a bill for “storage charges™ for equipment at

TGAAR's Midland, Texas store, commeonly referred to as store #966).

EXHIBIT
B




5. During the discussion, Mr. Bailey said that [ should either sell the equipment to
him. pay him storage charges of some amount. or work out some other arrangement that would
be mutually beneficial.

6. 1 took it from the conversation that TGAAR was not demanding that 1
immediately remove the equipment, but was instead receptive to the idea that the cquipment
could remain in place for some period of time to see if a grocery store tenant could be found to
purchase the equipment.

7. It was clear to me from my conversation with Mr. Bailey that he undersiood that
$15.000 per month for storage was much morc than the equipment was worth, and was
excessive. [ have no idea how Mr. Bailey came up with the figure of $15,000 per month, or the
figure of $10,000 per month used for later months. 1 never agreed to either figure. and never
agreed to pay TGAAR any other amount.

8. After our discussion in February, 2002, my records indicate that Mr. Bailey called
me on March 19, 2002. Mr. Bailey left a message about the invoices, said that the store was full
of equipment, and said that he needed a decision from me about what 1 wanted to do.

9. My records indicate that on April 18, 2002, Mr. Bailey called again and left a
message with his fax number and e-mail address. There was no other message.

10. In response to the messages le(l by Mr. Bailey and the small amount of money
TGAAR had previously offered for the equipment (I had never received any indication that
TGAAR was willing to pay more than about $5.000). 1 asked my attorneys to filc a motion to
allow an auction of the equipment at store #966. Such a motion was filed April 24, 2002.

11. My records indicate that on April 26. 2002, Mr. Bailey called and lelt another

message. The message said nothing other than that he had called.



12. My records do not indicate any other conversations with Mr. Bailcy or anyone else
at TGAAR.
13. Until it became clear to me that Mr. Bailey wanted the equipment to be removed

or to be able to purchase the equipment for a nominal amount. T was under the impression based
on what Mr. Bailey said to me that a more reasonabl¢, middle course could be negotiated, e.g., to
leave the equipment at the store for some period of time while Mr. Bailey attempted to find a
grocery store tenant.

14, As soon as it became clear to me that no such “win-win™ solution could be agreed
to, I immediately began the process of removing the equipment by auction sale.

15. I never received any protests from TGAAR after the auction was completed.

Further affiant sayeth not.

< gned coply P he 4‘!//%#" o

YVETTE J. GONZALES / L‘f-(/’)

VERIFICATION

STATE OF NEW MEXICO )
) S8,
COUNTY OF DONA ANA )

Yvette J. Gonzales, being first duly sworn, upon her oath states that she has rcad the
foregoing Affidavit and knows the contents thercof and that the same is true and correct to the

best of her knowledge and belief.

YVETTE J. GONZALES

SUBSCRIBED AND SWORN TO before me this day of November. 2002.

Notary Public

My commission expires:
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UNITED STATES BANKRUPYCY COURT
DISTRICT OF NEW MEXICO

Inre:

FURR'S SUPERMARKETS, INC..
Caie No. 7-01:10779.SA
Chapter 7

Debtor.
AEVIDAYIT OF WALTER PARKER

STATE OF NCW MEXICO )

COUNIY OF BERNALILLG)

Walter Parker. after being duly sworn upon his oath, states:

L. T am the owner of Walter Parker Auctionecrs, o sole proprictorship, 1
ex¥cute this Affidevit in support of the Chapter 7 Trustee's Responae to TGAAR
Properties, inc.’s Croas-Motfon for Partial Summary Judgraent (the “Response’).

2 The facts stated in this Affidavil are known to me to be truo of my own
knowledge or from my husiness records ordinarily kept In the course of regulacly
conducted business activitias. T mu conpeismt » 1entify as to such facts md would so
testlfy if { appeared in Court as a witness at the wridl in this matter.

J. Bofore the sustion of the subject squipment at fonuer siore £966 im
Midland, Texas, TGUAAR Properties, Inc. (“TGAAR") refused 0 give me or my
employess aocess 10 the back of the store. Some valuable items were located there, such:
an refrigeration pumps, compressors, and walk-in refrigevators, Other property owned by
the estale muy huve been storad or hidden there, but I had no way of detormining this

hecanse TGAAR would not let us In the back of che gtore to look;

EXHIBIT
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4. The auction was held May 30, 2002. I left in the aftermoon of May 31,
2002, my chockout people left on or about Jung 3, 2002, and tuned over their duties 1o a
representative of the Second Huad Stoze of El Pago, Texas, who we coordinate with in
mos auctions, and whe {s & Tusted business associate) left on June 9, 2002. During that
time. buyers of the cquipment ware removing their pwchuses fromn the store. One of the
owners of TGAAR wag présent dusing the auction, and TGAAR's cmployed, numed
Frank, was pressnt much of the time thercafier;

5. On June 7, 2002 TGAAR changed the locks on the huilding,

6. When my represemiative laft the store on June 9, 2002, thore was no
uppreciable damage caused by removal of the equipment;

1 While my employess and representative were ar the store supervising
remaval of the equipmeni, Frank was letting people into the store at all howrs. At ao nme
did we or owr associates have complete control of the bullding;

8. 1 was not able to sall certain “coffin cases,” which the landlord lster sold.
When the buyer removed the coffin cases. I heard that tha hiysr damaged the floor;

9. 1 did not sell the copper refrigeration pipes running through the store
because, although valuable, I knew thet removal of the pipes could cause dumage:,

10.  Some of the buyers knew TGAAR's owners well. One buyer, Jim Spary of
Customemize, who purchased osrtain resch-in cases, told my ¢mployee not to Wony
about oversering thie removal of the equipment, because he knew the owner well and was
Foing to be at the store for 2 month, removing his squipment and cleanting the store: and

(1. With respect to clasning the presaises, my employees did 2 lov of trash

femoval and cloaning, but were stopped Thirly early on in the process by a janitorial staff
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hired by TGAAR, who tld tham net to worry about cleaning up the storc, as they were
poing 1o ke care of lt.

12 In summary, no significant damage was done to the store during
process of reuloving the squipment I sold at auction. If there was any damage. it mnst
have oootzred after June 9, 2002. Furthermore, | would giadly have let the building in =
“broom clean” eondition, as T had agreed to do, if T had been given control of the building
and it my employees and I had not been told, by people TGAAR hired, that it wag not

neossauy.
Further affiant sayeth not. @’;
L'WAETE; PARKFR
VERIFICATION
STATE OF TEXAS )

) ..
COUNTY OF EL PASQ )

Walter Parker, being first duly sworn, upon his oath staves that be hac read the
forcyoing Atfidavit and knows the contenrs thereof and that the same is true and correct

To the best of his knowladge and belicf.

WALTER PARKER

SUBSCRIRED AND SWORN TO before me this ___ day of Novomber, 2002.

Notary Publie

My cammission cxpircs:
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