IN THE UNITED STATES BANKRUPTCY COURT . ., ...~ ., .
DISTRICT OF NEW MEXICO _ B '

N BT B ST L6

IN RE: §

§ NO. 11-01-10779-8A ;... . ;f COURT
FURR’S SUPERMARKETS, INC., § i, NML
INC., § Chapter 11

§
DEBTOR. §

RESPONSE TO TRUSTEE’S MOTION FOR PARTIAL SUMMARY
JUDGMENT ON TGAAR, INC.’S MOTION FOR PAYMENT
OF ADMINISTRATIVE EXPENSES
AND
TGAAR'S CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT

COMES NOW, TGAAR PROPERTIES, INC., d/b/a WESTWOOD VILLAGE
SHOPPING CENTER (“TGAAR Properties”) and TGAAR West Texas, Inc. (“TGAAR West
Texas™) and, pursuant to Bankruptcy Rule 7056 and Fed. R. Civ. Proc. 56, file this Response To
Trustee’s Motion for Partial Summary Judgment on TGAAR, Inc.’s Motion for Payment of
Administrative Expenses and TGAAR's Cross-Motion for Partial Summary Judgment (referred
1o as the “Response/MPSJ™), would show unto the Court as follows:

L
GENERAL
1. This Response/MPS] is based upon the following:

A. The pleadings of the parties hercin, specifically including TGAAR'’s
Amended Motion/Application for Payment of Administrative Expenses.

B. The Affidavit of Gary Baily and Gary Glasscock (the “Affidavit™)
attached hereto, together will all exhibits attached thereto.

C. All other matters properly of record.

2. The plcadings and summary judgment evidence demonstrate that there are

numerous genuinc issues of material fact with respect to each of the matters asserted in the
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Trustee’s Motion for Partial Summary Judgment (the “Trustee’s Motion™) and that such Motion
should be denied.

3. The pleadings and summary judgment evidence further demonstratc that there are
no genuine issues of material fact with respect to any of the matters asserted by TGAAR
Properties or TGAAR Woest Texas (collectively referred to hereinafter as “TGAAR™) in its
Cross-Motion for Partial Summary Judgment and that such Cross-Motion should be granted.

IL

UNDISPUTED AND DISPUTED FACTS IN THE TRUSTEE’S MOTION

1. TGAAR agrees with the facts contained in paragraphs 1, 2, and 5-8 of the Chapter
7 Trustee’s Motion,

2. TGAAR denies the allegations of paragraph 3 of the Trustee’s Motion becausc the
Debtor-in-possession excrcised its option in writing to extend the leasc for an additional 5-year
period during the Chapler 11 case (Affidavit §6). The cxtension of the Lease beccame a new post-
petition obligation entcred into and incurred in the ordinary course of business during the
Chapter 11 casc and could not therealter be rejected. (Affidavit €6).

3. TGAAR denies the allegations in paragraph 4 of the Motion (Affidavit §10).

4. TGAAR was represented by different counse! during 2001. TGAAR admits the
allegations in §'s 9 and 10 of the Trustee’s Motion but would show that it contacted the debtor-
in-possession and, after the conversion to Chapter 7, the Chapter 7 Truslee on numerous
occasions regarding the removal of the Equipment and the charge for storage of said Equipment
(Affidavit §'s [2-16). The Chapter 7 Trustee represented to TGAAR's representatives on
February 25, 2002 that TGAAR should be paid for storage of the equipment in Store #966 or that

thc equipment should be abandoned to TGAAR (Affidavit 415).
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II1.

ADDITIONAL UNDISPUTED FACTS

1. Debtor Furr’s Supermarkets, Inc. (the “Debtor”) opcrated a large number of grocery
stores in Texas and elsewhere. Many of the stores the Debtor operated were leased under “non-
residential leases,” including “Store #966™ located in Midland, Texas. After experiencing
financial difficulties. the Debtor filed for bankruptcy protection on February 8, 2001 {Dkt. #1).

2. Prior the expiration of the 60-day acceptancc or rejection period under 11 U.S.C.
§3065 (dX4). the Debtor filed a motion to extend time to accept or reject certain leases, including
the “Lease™ on Store #966 (Dkt. #157). Such motion was granted on April 16, 2001 (Dkt. #326).

3. On Junc 25, 2001, the Debtor and Fleming Companies, Inc. (*"Fleming™) executed
an “‘Asset Purchase Agrcement™ pursuant to which the Dcbtor agreed to sell and Fleming agreed
to purchase certain of the Dcbtor’s stores and other assets, including Store #966 (Sce Dkt. #542).

4, On July 3, 2001, this Court approved the Assct Purchase Agreement by its Order
Granting Motion to Sell Some or All of Debtor’s Operating Assets (Dkt. #710; the “Order
Approving Sale™}).

5. On July 20, 2001, this Court entered an Order Approving Procedure Relating to
the §365 (N(2) Adequatc Assurance Requirement for Assignment of Leascs (Dkt. #762; the
“Assignment  Order™) and a related Confidentiality Protective Order (Dkt. #763; the
“Confidentiality Order™),

6. Scction 13.5(b) of the Asset Purchase Agrcement provides that Fleming shall
have the right 1o assign its rights and obligations thereunder with respect to any store to one or

more Third Party Purchasers. (Sce Affidavit 7, Exhibit “C™)
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7. On July 26, 2001, Fleming sent out a Third Party Purchaser Notice, pursuant to
the afore-mentioned §13.5(b) of the Asset Purchase Agreement that notified the Debtor that Mal
Enterpriscs, Inc. would purchase Store #966. TGAAR reccived a copy of such Third Party
Purchaser Notice (Affidavit €7; Exhibit “C™).

8. At the time of the bankruptcy filing, TGAAR West Texas owned (and TGAAR
Properties managed as the agent for TGAAR West Texas) the land and improvements in
Midland, Texas known in this bankruptcy case as “Store #966.” The Debtor was occupying such
Store #9606 under a “Shopping Center Lease™ that was initially cxecuted on August 14, 1980 by
Safeway Stores, Incorporated (“Safeway”), as lessee (Affidavit §'s 3-4).

0. The Shopping Center Lease was subsequently amended on August 24, 1981, to
extend the term to December 31, 2001 (Affidavit §4). The Shopping Center Lease and the
amendment are collectively hereinafter referred to as the “Lease.” TGAAR Properties and
TGAAR West Texas are collectively referred to hereinaficr as “TGAAR.™

10.  The Lease provides (116) for six (6) extension options of five (5) years each,
which options may bc exercised by the lessee by giving six (6) months written notice before the
expiration of the current term of the Lease. The Leasc also provides (18) that the “Lessee agrees
1o repair ail damage to the leased premises caused by lessec’s use other than (1) ordinary wear
and tear, . . . and that on surrendering possession it will leave the leased premiscs in good
condition, allowance being made for ordinary wear and tear . . .On surrendering possession . . .
lessor agrees to accept the leased premises in a neat and clean condition . . ."" The Lease provides
(¥9) that “Lessee may remove [fixtures] from the leased premises at any time but shall repair any

damage causcd by removal™ (Affidavit §3; Exhibit “A™).
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11. On October 29, 1987, Safeway assigned the Lcase to Furr’s, Inc., which assumed
the obligations thereunder. On or about March 11, 1991, Furr’s, Inc. assigned its interest in the
[.ease to the Deblor. Store #966 was thereafter occupied by the Debtor and opcrated as a grocery
store until after the Dcbtor filed its bankruptcy petition on February 8, 2001 (Affidavit §5).

12. On or about Junc 1, 2001, the Debtor filed its Motion for Order Approving Sale of
Somc or All of the Debtor’s Operating Assets and Grantling Related Relicf, Notice of Auction
Sale or Some or All of Debtor’s Opcrating Assets and Opportunity to Submit Bids (the “Salc
Motion™). Pursuant to the Sale Motion, the Debtor was secking to liquidate and sell certain of its
assets. including Storc #9606 and the Lease (Dkt. #710).

13.  Represcntatives of the Debtor and TGAAR communicated during June, 2001
concerning whether the Debtor would exercise its option to extend the Lease. On June 18, 2001,
the Debtor exercised, in writing, during the Chapter 11 case, the Debtor’s option to extend the
[case for an additional five (5) year period. The term of the Lease for Store #9366 was thereby
extended until December 31, 2006. Such extension of the Lease occurred prior to any
“rejection” of the Lease (Affidavit 46; Exhibit “B").

i4. By extending the Lease, the Debtor created a new post-petition obligation in the
ordinary course of its business during the Chapter 11 case, The exiension 1o the lease was
necessary in order for the Debtor-in-possession to sell Store #966 to Fleming (otherwise, the
Dcbtor would have had very little to sell since the pre-petition Lease terminated by its terms on
December 21, 2001) (Affidavit 96).

15. On or about July 3, 2001, the Sale Motion was granted pursuant 1o the Order (i)

Approving Asset Purchase Agreement with Fleming Companies, Inc. (ii) Authorizing the Sale of
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All or Substantially All of thc Debtor’s Operating Asscts and the Transactions Contemplated by
Assel Purchasc Agreement, and (i11) Granting Related Relief (Dkt. #710; the “"Sale Order™).

16.  Subsequent to the entry of the Sale Order. the purchascr under the Sale Motion,
Fleming Companies, Inc., elected not to purchase Store #966 (or the Leasc). TGAAR was
notificd of such decision not to purchase Store #966 on or about December 12, 2001, (Affidavit
18).

17. On September 6, 2001, an Order (Dkt. #1031) was entercd rejecting the Lease for

Store #9606.

I8. By letter dated August 23, 2001, the Debtor notified TGAAR that it “wil] be
closing all Stores cffective August 31, 2001” (Affidavit 49).

19. By letter dated August 31, 2001 the Debtor sent the kcys to Store #966 to
TGAAR. Such letter stated that the Debtor “hereby surrenders possession of the premiscs to you
effective August 31, 20017, but Debtor did not do so as the Debtor (and later the Chapter 7
Trustee) left the equipment in Store #966 for over ten months after August 31, 2001, Such letter
also requested TGAAR to bid on the equipment that was still located in Store #966 (Affidavit
410: Exhibit *D™).

20.  Afler rcceipt of the August 31, 2001 letter, the Debtor’s representative told
TGAAR that he thought that the Debtor would accept an offer of between $5-10,000 for all of
the equipment lcft in Store #966 (Affidavit J11).

21. On Scptember 13, 2001, TGAAR responded to the letter of August 31, 2001, by
sending a bid for $5,775 for all of the equipment and assets of the Debtor in Store #966. Implicit
in such offer was TGAAR’s agreement to assume the clean-up costs and the costs of repair that

would result when the equipment was removed, which costs far exceed the monetary offer of
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$5.775.00. When no response 10 TGAAR s bid was rcceived, TGAAR unsuccessfully attempted
1o contact the Deblor on numerous occasions. Afler a while, the Debtor’s phonecs were
disconnccted making contact impossible (Affidavit §12; Exhibit “E”).

22, After August 31, 2001, TGAAR requested the Debtor (and later, the Chapter 7
Trustee) to actually vacate the premises. Such requests were heeded (Affidavit §13).

23, Because the Debtor continued to use Storec #966 to store and protcct the
equipment, beginning in October, 2001, TGAAR sent monthly invoices to the Debtor for
“equipment storage” (Affidavit 414, Exhibit “F™).

24, On December 19, 2001, the Chapter 11 bankrupicy case was converted to a case
under Chapter 7 (Dkt. #1424).

25, On Fcbruary 25, 2002, TGAAR'’s representative received a telephone call from
the Chapter 7 Trustcc inquiring about the invoices she had rcceived for cquipment storage in
Storc #966. After the facts were explained to the Chapter 7 Trustec by TGAAR, she advised
TGAAR that the bankruplcy estatc should either pay the equipment storage or abandon the
cquipment in Storc #966 to TGAAR. The Chapter 7 Trustee also stated that she would promptly
vel back to TGAAR (Affidavit $15).

26. After waiting patiently for more than two weeks, TGAAR attempted to contact
the Chapter 7 Trustee by tclephone, to no avail. Approximately 5-6 additional attempts to make
contact with the Chapter 7 Trustee were made, also to no avail (Affidavit §16).

27.  Following the filing of a motion (Dkt. #1642) on April 24, 2002, an “Auction
Order” (Dkt. #1674) was entered on May 22, 2002. Such Order gave the Chapter 7 Trustce
access to Store #966 to conduct the auction. The auction to sell equipment was held in Store

966 on May 30, 2002 (Affidavit §17).
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28.  Under the Auction Order, Store #966 was required to be left by the auctioneer in a
“broom clean” condition. That also has not occurred (Affidavit §18). The auctioncer was the
agent of the Chapter 7 Trustee.

29.  Despite such auction, much of the equipment (plus an enormous amount of junk
and trash) remained in Store #966 well after the date of such auction (Affidavit 19). Exhibit
A" attached to the original motion (which Exhibit is incorporated by referencc herein) and
Exhibit “G" to the Affidavit consists of photos of Store #966 taken afler the July 3, 2002 letter
(referred to below) was received.

30. The auctioncer represented to TGAAR that all cquipment would be removed from
Store #9606 prompltly (within 4-5 days) after the auction. Such did not occur {Affidavit J20).

31. After numerous protests by TGAAR, a letter dated July 3, 2002 (the *July 3, 2002
Letter™), was finally rcceived by TGAAR from counsel to the Chapter 7 Trustee allowing
TGAAR to take possession of Store #966 and remove the large volume of cquipment, junk and
trash that remained in Store #966, that is shown in the photos attached as Exhibit “G" to the
Affidavit (Affidavit 421, Exhibit “H" ).

32 From Deccember 19, 2001, the date of conversion of the case to a Chapter 7
bankruptcy case, until receipt of the July 3, 2002 Letter, TGAAR was unlawfully deprived of
possession and use of Store #966. The automatic stay under 11 U.S.C. §362 was in etffect and
TGAAR’s representatives had been advised not to “touch” the equipmecnt in Store #966.
TGAAR was cffeclively prohibited until July 3, 2002 from removing the equipment and junk in
Store #966 and tfrom taking possession of Store #966. The Chapler 7 Trustee used the automatic
slay to remain in possession of and actually use Store #966 to the benefit of the bankruptey

cstate, albeit contrary 1o the wishes and over the protests of TGAAR (Affidavit 22).
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33. Until the letter of July 3, 2002 was received, TGAAR could not begin to remove
the remaining equipment, junk and trash and get Store #966 into a condition so could be shown
to prospective tenants. In fact, Store #966 was left in such a dismal state that, TGAAR could not
show Store #966 to potential tcnants until large amounts were expended to “'clean-up” Store
#966 (Affidavit §23). See also Exhibit “G” to the Affidavit.

34, TGAAR estimates that the cost, including “dump feces,” for simply removing the
remaining cquipment, junk and trash from Store #966 will be at least $15,000.00 (Affidavit §24).
Under the Auction Order (Dki. #1674), such clean-up was required to have been conducted by
the Chapter 7 Trustec’s agent, the auctioneer (Affidavit 424).

35. Substantial damage occurred to Store #966 when certain of the equipment sold at
the auction was removed from Store #966. Such damage could have been avoided or greatly
reduced had different methods been used to remove the cquipment. TGAAR protested the
method of removal before the equipment was removed but the buyers advised that the auctioneer
authorized such mcthods of removal and proceeded to remove the equipment and cause
substantial damage to the store premises (Affidavit §25).

36. TGAAR estimates that it will cost at least $120,000.00 to repair the damage done
to Store #966 by the buyers that removed the equipment under the guidance of the auctioncer.
TGAAR requested the Chapter 7 Trustee to provide TGAAR with a list of the names and
addresses of such buyers, but such list has not yet been received (Affidavit 426).

7. Store #9606 contains approximately 44,000 squarc feet. The Chapter 7 Trustee
uscd Store #9660 to storc and protect the equipment pending the auction and also to conduct the
auction. TGAAR has received nothing for the use and possession of Store #966 for the period

subscquent to August 31, 2001 (Affidavit §27).
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38.  Monthly rentals under the Lease (including CAM) are $19,043.77/month, plus
reimbursement tor ad valorem taxes, which total approximately $33,000.00/year (Aftidavit §28).
A holdover tenant is required, under Texas law, to pay rent on the terms that arc contained in the
original lease. Altcmnatively, the landlord may treat the holdover tenant as a trespasser. A party,
including a Chapter 7 Trustec or a Debtor-in-possession, that possesses the premises without
authority or right to do so is a trespasser and is liable as such,

39. At the very least, TGAAR should be allowed an administrative expense claim for
the usc and possession of Store #966 based on the fair market value of comparable storage space
in Midland, Texas. Comparable storage space (not shopping center rental space) in Midland,
Texas rents for $3.00/sq. ft./yr.

440). Rather than use Store #966, without TGAAR's conscnt, for storage and to
conduct the auction, the Chapter 7 Trustee had an alternative; namely, thc Chapter 7 Trustec
could have moved the cquipment to a different facility (as they did with the food and goods on
the shelves), stored it at such facility and then conducted the auction at such facility (or other
facility). The costs of any such removal and storagc would have been far more than the
“auction” proceeds and more than the storage costs that should be paid to TGAAR for the period
of actual use and posscssion of Store #966 (Affidavit §29).

41. TGAAR has had to pay all the expenses for utilities and all ad valorem taxes

during the period (September 1, 2001 to July 3, 2002) that the Dcbtor-in-possession and the
Chapter 7 Trustee actually used and possessed Store #966 to store and protect the equipment

(Affidavit 430).
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IV.
SUMMARY OF ADMINISTRATIVE EXPENSE CLAIMS
1. The administrative expense claims made by TGAAR are summarized as follows:

a. Chapter 11 Claim for Rent/Possession  Pre-Petition [_ease. From August

31, 2001 until conversion on December 18, 2001, during which the Dcbtor-in-possession
had actual and cffective use and possession of Store #966 and used it to store and protect
the equipment. During such period, the amount of rent under the terms of the Lease
totals $68,244.51, plus prorated ad valorem taxes of $9.854.79 (109/365 x $33,000.00).
TGAAR should be allowed a Chapter 11 an administrative expense claim of $78.099.30
{based on 108 days of actual possession and usage) bascd on the rental rates under the
Lease for the period from September 1, 2001 to December 18, 2001. If TGAAR is not
allowed an administrative expense claim based on the rental rate in the Lease, TGAAR
should be allowed an administrative expense claim based on thc cost of comparable

storage space in Midland, Texas (33.00/sq. ft./yr.). (Affidavit 31.a.)

b. Chapter 7 Claim for Rent/Possession — Pre-Petition Lease. For the period

from Dccember 19, 2001 (the day after conversion) through December 31, 2001 (the last
days of the original Lease), during which the Chapter 7 Trustee had actual and cffective
posscssion and use of Store #966, the amount of rent under the terms of the Leasc totals
$8.139.24 (13/365 x $19,043.77/mo. x 12 mo.), plus proratied ad valorem taxes of
$1.175.34 (13.365 x $33,000.00). TGAAR should be allowed a Chapter 7 administrative
expense claim of $9,314.58 (based on 13 days of possession and usage) based on the

rental ratcs under the original Lease for the period from December 19, 2001 to December
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31, 2001. If TGAAR is not allowed an administrative expense claim based on the rental
ratc in the Lease, TGAAR should be allowed an administrative expensec claim based on
the cost of comparable storage space in Midland, Tcxas ($3.00/sq. ft./yr.). (Affidavit

131.b)

c. Chapter 7 Administrative Expense — Post-Petition Leasc Obligation. For

the five (5) years of the extended Lease term (a post-petition obligation), the amount of
rent under the terms of the Lease totals $1,142,626.20(60 mo. x $19.043.77/mo.) plus
estimated ad valorem taxes of $165,000.00 (5 yrs. x $33.000.00). TGAAR should be
allowed a Chapter 7 administrative expensc claim of $1,307,626.20 for the 5-year period
of the post-petition extension of the Lease. At the very least, TGAAR should be allowed
a Chapter 7 administrative expense claim of $131,837.35 ($19,043.77 x 12 mo. x 184/365
+ $33.000.00 x 184/365) for the 184 days during 2002 (January 1, 2002 to July 3, 2002)
that the Chapter 7 Trustee actually used and possessed Store #966 to store and protect the
equipment. {Affidavit §31.c.)

d. Chapter 7 Administrative Expense — Clean-up of Midland Store. The

Auction Order required the auctioneer to leave Store #966 in a “broom clean’ condition.
The Lcase required that Store #966 be left in a “neat and clecan condition.” Such was not
done. The auctioncer is the agent of the Chapter 7 Trustee. The costs of the clean-up is
estimated at $10,000.00 and such amount should bc allowed as a Chapter 7
administrative expense claim {Affidavit §31.d.).

e Chapter 7 Administrative Expense - Damage to Midland Store.

Substantial damage resulted when the buyers, acting under the guidance of the

auctioneer, removed the equipment from Store #966 following the auction. The Leasc
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allowed the [cssee’s fixtures to be removed from Store #9606, but states that they “shall
repair any damagc caused by removal.” None of the damage, which was very substantial,
that was caused by removal has been repaired by the auctioncer or the Chapter 7 Trustee.
It is estimated that the cost to repair the damage will be $100,000.00. TGAAR should be
allowed a Chapter 7 administrative expense claim of $100,000.00 (Affidavit J31.c.).

V.,

CONCLUSION

The forcgoing analysis and the summary judgment cvidence attached hereto and
incorporated by reference herein demonstrates that therc are numerous genuine issucs of material
fact with respect to cach of the matters asserted in the Trustee's Motion which preclude the
granting of such Motion. TGAAR therefore respectfully requests that the Court deny the
Trustee's Motion for Partial Summary Judgment in its entircty.

The forcgoing analysis and the summary judgment cvidence demonstrates that therc arc
no genuine issues of material fact with respect to any of the matters asserted in TGAAR’s Cross-
Motion for Partial Summary Judgment and that this Court should grant TGAAR’s Cross-Motion

tor Partial Summary Judgment as follows:

1. Chapter 11 _Claim for Rent/Possession _ Pre-Petition Lcase. From August 31,

2001 until conversion on December 18, 2001, during which the Debtor-in-possession had actual
and cffective use and possession of Store #966 and used it to store and protect the equipment,
TGAAR should be granted summary judgment allowing it a Chapter 11 administrative expense
claim of $78.099.30.

2. Chapter 7 Claim for Rent/Possession — Pre-Petition Lease. For the period from

December 19, 2001 (the day after conversion) through December 31, 2001 (the last days of the
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oy

original Lease), during which the Chapter 7 Trustee had actual and effective possession and use
of Store #9606, TGAAR should be granted summary judgment allowing it a Chapter 7
administrative expensc claim of $9,314.58.

3, Chapter 7 Administrative Expense — Post-Petition Lease Obligation, For the five

{5) years of the extended Leasc term (a post-petition obligation), TGAAR should be granted
summary judgment allowing it a Chapter 7 {or Chapter 11) administrative expense claim of
$1.307,626.20.

4, Chapter 7 Administrative Expense — Clean-up of Midland Store. For not

complying with the Auction Order and for leaving Store #966 in a disastrous condition (as
opposed to a “broom clean™ condition), TGAAR should be granted summary judgment and
allowed a Chapter 7 administrative expense claim in an amount to be determined at the trial of
this matter,

5. Chapter 7 Administrative Expense — Damage to Midland Store. For the

substantial amount of damage that resulted when the buyers, acting under the guidance of the
auctioncer, removed the cquipment from Store #966 following the auction, TGAAR should be
granted summary judgment and allowed a Chapter 7 administrative expense claim in an amount

{0 be determined at the trial of this matter,
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Dated this 29" day of October, 2002.

Respectfully submitted,

ROBERT K. WHITT

State Bar No. 21386500

505 N. Big Spring, Suitc 402

Midland, Texas 79701

(915) 686-2000 / FAX: (915) 686-2009

o NN LY

Robert K. Whitt

ATTORNEY FOR TGAAR PROPERTIES, INC,,
d/b/a WESTWOOD VILI.LAGE SHOPPING
CENTER and TGAAR WEST TEXAS, INC,

CERTIFICATE OF SERVICE

I certify that on the 29th day of October, 2002, I overnighted via UPS a copy of the

foregoing pleading to the following persons:

David T. Thuma
5(¢) Marquette N.W ., Suite 650
Albuguerque, NM §7102

#7 /[y

Robert K. Whitt
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IN THE UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW MEXICO

IN RE: §

§ NO. 7-01-10779-SA
FURR’S SUPERMARKETS, INC., §

§ Chapter 7

§
DEBTOR. §

AFFIDAVIT OF GARY R. BAILY AND GARY GLASSCOCK
STATE OF TEXAS §
§

COUNTY OF MIDLAND  §

BEFORE ME, on this day personally appeared the undcrsigned affiants who, after being
duly sworn, did dcposc on their oaths and say as foltows:

I Our names arc Gary R. Baily and Gary Glasscock. We are both over the age of 21
years, have never been convicted of a crime, have personal knowledge of the matters stated hercin
and are fully competent to testify to the matters stated herein.

2. We are both officers, directors and owners of TGAAR Propertics, Inc. (“TGAAR
Properties™) and TGAAR West Texas, Inc. (“TGAAR West Texas™). We have been engaged in the
commercial real cstate business for in excess of 12 years in Midland, Texas and other parts of West
Texas and New Mexico and are familiar with the commercial real estate business in Midland,
Texas.

3. Al the time of the bankruptcy filing by Furr’s Supermarkets, Inc. (the *“Dcbtor™)
on February 8§, 2001, TGAAR West Texas owned (and TGAAR Properties managed as the agent
for TGAAR West Texas) the land and improvements (described in the Shopping Center Lecasc

that is part of Exhibit “A” attached hereto) and the Debtor was operating a grocery store thercon
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(Store #966). TGAAR West Texas and TGAAR Properties are collectively hereinafter referred
to as "TGAAR.”

4. Such Shopping Center Lease was initially executed on August 14, 1980 by
Safcway Stores, Incorporated (“Safeway™), as lcssce. Such Shopping Center Lease was
subsequently amended on August 24, 1981, to extend the term to December 31, 2001. True and
correct copies of the Shopping Center Lease and the amendment thereto are attached as Exhibit
“A” and are collectively referred to hereinafter as the “Lease”.

5. On October 29, 1987, Safeway assigned the Lease to Furr’s, Inc. On or about
March 11, 1991, Furr’s, Inc. assigned its interest in the Lease to the Debtor. Store #966 was
thercafter occupied by the Debtor and operated as a grocery store until August 31, 2001.
TGAAR was thc assignee and owner of the lessor’s interest in the Lease at the time the
bankruptcy was filed.

6. Representatives of the Debtor and TGAAR communicated during June, 2001
concerning whether the Debtor would exercise its option to extend the Leasc. Under the terms of
the Leasc, the option lo extend the Lease was required to be cxercised by Junc 30, 2001. The
Debtor cxcercised, during the Chapter 11 case, the Debtor’s option to extend the Lease for an
additional five (5) year period by sending TGAAR a letter dated June 18, 2001. A truc and
correct copy of the letter dated June 18, 2001 exercising the five year option to extend the Lease
is attached as Exhibit “B”. The term of the Lease for Store #966 was thereby extended until
December 31, 2006. By cxtending the Lease, the Debtor created a new post-petition obligation
in the ordinary coursc of its business during the Chapter 11 case. The cxtension was a
reasonably common transaction that would be entered into by similar businesses in the normal

course of business. Such extension was necessary to enable the Debtor to scll Store #3966 to
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Fleming Companies, Inc (“Fleming”). Without such extension, the Debtor had very little to scll
(i.e.. the pre-petition Leasc terminated December 31, 2001, by its terms).

7. On July 26, 2001, Fleming sent out a Third Party Purchascr Notice, pursuant to
§13.5(b) of the Assct Purchase Agreement between Fleming and the Debtor that gave notice that
MAL Enterprises, Inc. would purchase Store #966. TGAAR received a copy of such Third Party
Purchaser Notice, a true and correct copy of which is attached as Exhibit “C”.

8. It 1s my understanding that the purchaser under the Asset Purchase Agreement,
Fleming, elected not to purchase Store #966 (or the Lease). TGAAR was nolified of such
decision not to purchase Store #966 on or about August 12, 2001.

9. By lctter dated August 23, 2001, the Debtor notified TGAAR that it “will be
closing all Stores effective August 31, 2001.”

10. By letter dated August 31, 2001 the Debtor scnt the keys to Store #9660 to
TGAAR. A truc and correct copy of such letter is attached as Exhibit “D”. Such letter stated
that the Dcbtor “hereby surrenders possession of the premises to you cffective August 31, 2001,”
but Debtor did not do so as the Debtor (and later the Chapter 7 Trustee) left the cquipment in
Store #966 for over ten (10) months after August 31, 2001. Such letter also requested TGAAR
to bid on the equipment that was still located in Store #966.

11.  Afler receipt of the August 31, 2001 letter, thc Debtor’s representative told
TGAAR that he thought that the Debtor would accept an offer of between $5,000-10,000 for all
of the equipment lefi in Store #966.

12. On September 13, 2001, TGAAR responded to the letter of August 31, 2001, by
scnding a bid for $5,775 for all of the equipment and assets of the Debtor remaining in Store
#966. A truc and correct copy of the letter dated September 13, 2001 is attached as Exhibit “E".

Implicit in such offer was TGAAR’s agreement to assume the clcan-up costs and the costs of
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repair that would result when the equipment was rcmoved. Such costs far exceeded the
monetary offer of $5,775.00. When no response to TGAAR’s bid was received, TGAAR
unsuccessfully attempted to contact the Debtor on numerous occasions. After a while, the
Debtor’s phones were disconnected making contact impossible.

13. After August 31, 2001, TGAAR requested the Debtor (and later, the Chapter 7
Trustec) to actually vacate the premises. Such requests were not heeded.

14. Because the Debtor continued to use Store #966 to storc and protect the
equipment, beginning in October, 2001, TGAAR sent monthly invoices to the Debtor for
“equipment storage.” True and correct copies of such invoices are attached as Exhibit “F”".

15.  On February 25, 2002, TGAAR’s representative received a telephone call from
the Chapter 7 Trustee inquiring about the abovc-described invoices that she had received for
cquipment storage in Store #966. After the facts were cxplained to the Chapter 7 Trustee by
TGAAR, she adviscd TGAAR that the bankruptcy estate should cither pay the equipment storage
or abandon the equipment in Store #966 to TGAAR. The Chapter 7 Trustee also stated that she
would promptly get back to TGAAR.

16. After waiting patiently for more than two wecks, TGAAR attempted to contact
the Chapter 7 Trustce by telephone, to no avail. Approximately 5-6 additional attempts to make
contact with the Chapter 7 Trustee by telephone were made, also to no avail.

17. The auction to sell equipment was held in Store #966 on May 30, 2002, following
entry of an “Auction Order.”

18.  Under the Auction Order, Store #966 was requircd to be left by the auctioneer in a
“broom clean” condition. That has not occurred.

19. Despite such auction, much of the equipment (plus an enormous amount of junk

and trash) remained in Store #966 well after the date of such auction. True and correct copies of
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photos of Store #966 taken shortly after July 3, 2002 are attached as Exhibit *'G™ (copies of such
photos were also attached to the original motion filed by TGAAR).

20.  The auctioncer represented to TGAAR that all equipment would be removed from

Store #966 promptly (within 4-5 days) after the auction. Such did not occur.

21.  After numerous protests by TGAAR, a letter dated July 3, 2002 (the “July 3, 2002
Letter™), was finally received by TGAAR from counsel to the Chapter 7 Trustec allowing
TGAAR to take possession of Store #966 and remove the large volume of cquipment, junk and
trash that still remained in Store #966. A true and corrcet copy of the July 3, 2002 Letter is
attached as Exhibit *H™.

22, From September I, 2001 until receipt of the July 3, 2002 Letter, TGAAR was
deprived of possession and use of Store #966. The automatic stay under 11 U.S5.C. §362 was in
cifeet and TGAAR's represcntatives had been advised not to “touch™ the cquipment in Store
1966. TGAAR was effectively prohibited until July 3, 2002 from removing the equipment and
junk in Store #966 and from taking possession of Store #366. The Debtor and the Chapter 7
Trustee used the automatic stay to remain in possession of and actually use Store #966 to the
benetit of the bankruptcy cstate, albeit contrary to the wishes and over the protests of TGAAR.

23, Until the July 3, 2002 Letter was received, TGAAR could not begin to remove the
remaining equipment, junk and trash and get Store #966 into a condition so could be shown to
prospective tenants. In fact, Storc #966 was left in such a dismal state that, prior to July 3, 2002,
TGAAR could not show Store #966 to potential tenants until large amounts were expended to
“clean-up” Store #966. See Exhibit “G".

24, TGAAR estimates that the cost, including “dump fees™ for simply removing the

remaining equipment, junk and trash from Store #966, will be at lcast $15,000.00. Under the
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Auction Order, such clean-up was required to have been conducted by the Chapter 7 Trustec's
agent, the auctioneer. The Lease (§’s 7-8) also required such clean-up.

25, Substantial damage occurred to Store #966 when certain of the equipment sold at
the auction was removed from Store #966. Such damage could have becn avoided or greatly
reduced had different mcthods been used to remove the equipment. TGAAR protested the
mcthod of removal before the equipment was removed but the buyers advised that the auctioneer
authorized such mcthods of removal and proceeded to rcmove the equipment and cause
substantial damage to the store premises.

26. TGAAR estimates that it will cost at lcast $120,000.00 to repair the damage done
to Store #966 by the buyers that removed the equipment under the guidance of the auctioneer.
TGAAR requested the Chapter 7 Trustee to provide TGAAR with a list of the names and
addresses of such buycrs, but such list has not yet been received.

27. Storc #966 coatains approximately 44,000 square feet. The Chapter 7 Trustee
uscd Store #9606 to storc and protect the equipment pending the auction and also to conduct the
auction. TGAAR has received nothing from the Debtor or the Chapter 7 Trustee for the use and
possession of Store #966 for the period subsequent to August 31, 2001.

28. Monthly rentals under the Lease {including CAM) arc $19,043.77/month, plus

reimbursement for ad valorem taxes totaling approximately $33,000.00/year.

29. Rather than use Store #966, without TGAAR’s consent, for storage and to
conduct the auction, the Debtor-in-possession and the Chapter 7 Trustee had an alternative;
namely, the Debtor-in-posscssion and the Chapter 7 Trustee could have moved the equipment to a
different facility (as the Debtor-in-possession did with respect to the foods and goods on the

shelves), stored it at such facility and then conducted the auction at such facility (or at another
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facility). The costs of any such removal and storage would have been far more than the auction
proceeds.

30. TGAAR has had to pay all the expenses for utilities and all ad valorem taxes
during the period (September 1, 2001 to July 3, 2002) that the Debtor and the Chapter 7 Trustec
actually used and possesscd Store #966 to store and protect the equipment.

31 The administrative expense claims madec by TGAAR are summarized as follows:

a. Chapter 11 Claim for Rent/Possession — Prc-Petition Lease. From August

31, 2001 until conversion on December 18, 2001, during which the Debtor-in-possession

had actual and effective use and possession of Store #966 and used it to storc and protect

the equipment, the amount of rent under the terms of the Leasc totals $68,244.51, plus
prorated ad valorem taxes of $9,854.79 (109/365 x $33,000.00). For this period, TGAAR
should be allowed an administrative expense claim of $77,099.30.

b. Chapter 7 Claim for Rent/Possession — Pre-Petition Lease. For the period

from December 19, 2001 (the day after conversion) through December 31, 2001 (the last
days of the Lease), during which the Chapter 7 Trustec had actual and cffective
possession and use of Store #966, the amount of rent under the terms of the Lcase totals
$8,139.24 (13/365 x $19,043.77/mo. x 12 mo.), plus prorated ad valorem taxes of
$1,175.34 (13.365 x $33,000.00). For this pcriod. TGAAR should be allowed an
administrative expensc claim of $9,314.58.

c. Chapter 7 Administrative Expense — Post-Petition Lease Obligation. For

the five (5) years of the extended Lease term (a post-pctition obligation), the amount of
rent under the terms of the Lease totals $1,142,626.20(60 mo. x $19,043.77/mo.) plus

estimated ad valorem taxes of $165,000.00 (5 yrs. x $33,000.00). For this five year
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c.

period of thc post-petition extension to the Lease, TGAAR should be allowed an
administrative cxpensc claim of $1,307,626.20.

d. Chapter 7 Administrative Expense - Clean-up of Midland Store. The

Auction Order required the auctioneer to leave Storc #966 in a “broom clean” condition.
The Lease (48) required that Store #966 be left in a “'neat and clean condition.” Such was
not done. The costs of the clean-up of Store #966 are nol yet known but arc estimated to
be at lcast $15,000.00.

Chapter 7 Administrative Expense — Damage to Midland Store. Substantial damage

resulted when the buyers, acting under the guidance of the auctioneer, removed the equipment

from Store #9066 following the auction. The Lease allowed the lessee’s fixtures to be removed

from Store #966, but states that they “shall repair any damage causcd by removal.” None of the

damage which was very substantial, that was caused by removal has been repaired by the

auctioneer or by the Chapter 7 Trustee. Such damages arc very substantial. It is estimated that

the cost to repair the damages will be at least $120,000.00.

We have read the foregoing statements and they are true and correct.

FURTHER AFFIANTS SAITH NOT.

/;me /4’):./4:/<

Gary R. Baily /

v

La”
Gary Glaygcoc?ﬁ /
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THE STATE OF TEXAS §

§
COUNTY OF MIDLAND ~ §

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me on the 28th day of
October, 2002, by Gary R. Bau)/.
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"._..1/2.\ oF ‘@.\*.l__.-" égg Notary Public, Stafe of Texas
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THE STATE OF TEXAS  §
§
COUNTY OF MIDLAND ~ §

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me on the 28th day of
October, 2002, by Gf.fx Glasscock. '
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FFIRST SHOPPING CEXTER LEASE HODFFTCATTON AGREERENT

THTS FIRST SHOPPING CENTER LEASE MODIFLCATION AGREEHENT made this 24th day
of August, 1981 by and between WESTWOOD JOINT VENTURE, a General Partnership, lessor,
amd SAFEWAY STORES, TNCORPORATED, & Maryland corporation, lessee.

I. RECTTATLS
1.1 By lease dated August 14, IYBO hercinafter referred Lo as "said lease", lessar
leased Lo lessee certain reul property sitvated in the city o) Midland, Conunty ol
Midland, State of Texas which property is more pavticularly descreibed (o sand bease.

1.2 Lease Paragraph 1 reads, in parl, o5 Iollows:

"TQ NAVE AND TO HOLD the leascd premises, togeLher willi all
Appurtenances, for a term of twenly (20) years commencing
Auvgusl 1, 1981 and ending .July 31, 2001."

1. AGREEMENTS

NOW THEREVMORE, in consideralion of Lhe mulual covenants aml agreemenls
herein contained, the parlies hereto do hereby covenanL and agree as follows:

ITT. TERMHS

3.1 The last sentence of Paragraph 1 of said lease is hereby deleted and the
following sentence is hereby substituted therefor:

"TO HAVE ARD TO 1OLD the leased premises, togelher wilh all
Appurtenances, for a term of twenly {20) years, comnencing
January 1, 1982 and ending Decewmber 31, 2001."

3.2 Except as herein modified, said tease dated Angust 14, Y80 shall remain in full
force aml effect.

3.3 This First Shopping Center lease Modification Agreement shall become effective
as of Lhe dale of its execulion by all purties heretn.

3.4 Each and all of the covenants, terms, agreements, and obligations of Lhis First
Shopping Center Lease Modificalion Agreement shall extend to and bind aml inure to
the benefit of the sucessors and/or assigns of Lhe lessor and the lessee; herein Lhe
singular number includes the plural and one gender inclodes the others.

IN WITNESS WHEREOF, the lessor and lessee Lave execuled Lhis agrecment.

WESTWOOD JOINT VENTURE SAFEWAY STORES, [NCORPORATED
(A General Partnership) (a Maryland corporation)

-7

-0 - .
By éf/dz??é ‘BuiL’f e\ i~ rot:;, face

Tts Managifig General Parlner ILsL ssislance VJcP President

T LJ’
{LESS0R) By 2] %/__’/(‘_I_QLJ_L

fs Assistant Secretary

G

3\\“ 0 H,;

Store No. 50, Divisinon L1 Paso
Lucaliun Hld|1n| I¢>1.
Dacument Dale it/ " i
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SHOPPING CENTER LEASE

THIS LEASE is made this 14th Jay of August . 1980
between WESTWOOD JCQINT VENTURLE, a General Partnershin,
, lessor,
and SAFEWAY STORES, INCORPORATED, a Muryland corporation. lessee, on the following ierms and condions:
1. Pramises. Term. Lessor hereby leases 1o lessee a portion of the following-duxcribed real property in the City of

Midland . County of Midland
State of Texas:

The redl property described in Exhibit "B" attached hereto

and made*a part hereof.

on which prperty lessor is 10 construct the Westwood Village Shopping Center

therein called the “'shopping center’™) as shawn on the plan Jaied  August 13, 1980

. aitached hercio ax Exhibit "*A™". The pormon of the shopping
center heeehy leascd therern called the leased premises™) is designaued *Saleway ™ and vuttined i RED un Exhubu " A" and
includes the huiidi'ng. or poniion of building, and related improvernents 10 he constructed thereon by lessor in accnrdunce with

the provisions ot this leaxe.

TO HAVE AND TO HOLD the leased premises. touether with all appurienunces, for a tern of

twenty { --20---)ycurs commencing  August 1 .19 81
and ending July 31 0z 2001.
Hﬂmﬁmﬁw wrerr-of-

PHOELLARLS

£ ) on the fiest day of cach calendar mur W teren by checks or deabts ryable o ol

nnled 1a Ll
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2. Rent. lessee apives 1o pay ihe fallowing wents, by aicchs or dialis payable

WESTWOOD JOINT VENTURE -
and mailed v Westwood Joint Venture
M P.O, Box 16432, Ft. Worth, Texas 76133

or as desipnaied in woling by lessor;

{8} A fiscd minimum reat in the sun of - ~SEVENTEEN THOUSAND SEVEN HUNDRED- -
-TWENTY TWO AND 18/100------- DOLLARS 317,722, 18- -) payable in advance an the lirst day of

each calendar nwonth during the 1cem. The minsmum rest Tor any leactional calendar month shall be prorated

(b} A percentape sent in the amownt, if any. by which one and one-quarter per cent (1 1/44%)
of gross sales made by lessee in the leased premises in cach calendar year
of the lease term exceeds the minimum rent for the same calendar vear. It
is agreed that the percentage renl paid to lessor, after all deductions
and offsets from percentage rent, shall not excecd thirty ner cent of the
annual minimum rent, which percentage of annual rental shatl be herein-
after known as the "ceiling amount". The ceiling amount shall incrcase
(i.e., be in ecxcess of the nercentage of annual rental stated) by an
amount equal to [live per cent (5%) cach renewal ontion period, commencing
with the first Five (5) year eoption (i.e., thirty [ive ver cent (35%)
during the first option, forty per cent (40%) during the sccond ontion,

tc., up to sixty per cent {60%) for the sixth five (5) vear ontion period).

R

I feasee wecupies the leased premises tor a Tractional perind of
avalendar vear, percendage rend for said fractional period shall be prorated based on the annual rite of gross sales made by lessee

in the leased premises Junng suid fractional period and the annual rate of minimum rent fur said lrachonal period.

On or helore the forty-fifth day following each December thiny-fiess during the term and the last Jday of the term lessee
shall o] to lessor, ol the place where rent s payable. a stiiement showing gross sales made by lesser in ihe leased premises
during the tevm of this leuse for the calendar year or poriion thereof last preceding the due dute of such statcimem together with

any percemape rent due.

The werm s sales™ i oused herein shall natinglode any ol the fallowing: (1) credits o relunds 1o cusioaniens for
weechamdise retorned orexchanged: (Chirimders of merchamlise b the Ieased premises iother stoses or warchunses of lessee
o its altiliated compames: (3) any sales tines orother lases impused under any Liws, ardinances orders of regulitions, whether
now ne hereafier in force. upon ar based upan the gross recenpts of tessee arthe «ale orsales pnee uf merciuindise and which must
be paid by lessee. whether or not catlecied by lessce from its costomers; (4) returms ol imerchandise 1o shippers or manufaciurcrs;
(5} the net amount of discounts allowed (o sny customer pursuant o any customary and reasoaahle policy adapted by fessee,
including in such diseounts, bul nat by way of limitation, the netamount of any discounts allnwed by way of or reselting from (he
issuance to customers of trathng stinps or other evidences of purchase for immediate or future exchange for merchandise ar
other things of valuc; and (6) merchandise or other things ol value issucd in redemption of <uch twading <amps or ather evidenecs
of value. orinsucd 3s a premium or atherwasc in conacction with any sales pronswion propram of lessee. Lessor agrees to hohl in
contidence alt sales and celated information fumished by leswee. Lesasee mahes o representation ar warranty o o the sales

which it expecis 1o make in the leased premises.,

The provisions of this paragraph apply to the sales made by
any party occupying the leased premises.

Siere No, ..Sn_.. v,

Faocanon . M 'I-\”_.'Illtt N Tex .I R )
- JAugust 14, 1980
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3. Lessor's title. Short Form Lease. Zoning. 1.cvsor covenants that fessir D baw bul il lo e shoppaig coater
and full right 1o make this lease. This fease shall not be recorded; however, 1o establish the status o Tessor's tinde and westahlish
the prioriny of feasee’s lease, lessor and Jessee shall, simltineousy with the esceution al this lease, vsecute o shon lormal His
lease which shall be re acded by lessee inmediately aftee exegution at the capense af lessor, Walun thirty (30) days alter the date
of recording the short lonn fease, lessar, w its expense, shall provide lessee with current evidencee, saisfactory o Jessee from a
responsihle title insurance company of the status of lessor's title 1o the shopping center and with a licensed surveyor's recent
survey of the sl(nppinp center which is sanisfactory (o lessee. Lessor further covenants that, i the tme of the recording of the
shurt furra lease, the shopping center will be free fram eneumbrances eacept those agreed w i witing by lessee and that theee
wilt be na roning or ather ordinances, or litle or other matiees, except thase agreed foin woning by leswee, which wall restric
lessee®s operation af a gencral mercantile business (including the sale ol aleoholic beverages if net prohibated by law ad il lessee
ohtanns all necessary licenses andfor permits at lessee’s expense) in the leased preinises or the use of the common arcas of the
shapping center as provided for in this lease, aml that o Jong s lessee ix not i defanll lessee shall have quict amd peacelud
possession of the leased premises and enjoy all rights hercin pranied without interference. Inthe event of any violation of any of

the covenants nade by tessor’in this paragraph. lessee may cancel this kease by autice to lessor.

4. Comman asreas. Completion of shopping center. All thasg portions of ihe shopping center e shown s
Puilding areis on Bxhilin * A shatl be communn areas Tor the sole and exclisive juint ose of all wadnis e Shuppig cener,
their customiers, invilees and emplayees, and lessor hereby grants (o lessee and s customers iwvilees aml employees the aght ol
sich exclusive ot use ol adl of said conmon sircits, Lessonnrees that st lessor's evpemsealb conumanareas will e nennbaned
in goud n:p.lir,al.lc‘chlglr fm%gg“g“lag ul"“\?éwa;gld ive and aclequalely |i[.'hl|.‘d when storgs e open lor business, Eessor aprees
that all huiI(.fmg-ﬁn the shapping ceater shiall nuwt exceed one story in height (hat may inelude mezzinmaes). Lessor funberagrees
that all buiklings in the shopping center other than the huilding on the leased premises will he completed as shewnon Exhilae
AT and ready for accupancy by nol laier than the lease commencement date as specilicd in Paragraph r.nlh.'ll. foblowing
wampletion of comstruction af any portion of the shopping cenier, 1he sizes and arcngements of sand roildings and commanireas
tincluding parking areis and teaffic circulution and Mow patterns ) will not be changed withoot Tessee™s waiten consent, amd thatif
siid buildings are nol sa completed or il said sizes or arrangements are changed without lessee™s written coasent, lessee iy

cancel this lcase by notice 1o lessor,

e provisions of Paragraphsd and § hereol notwithstandmg, in the event lessor Bias not commeneed the constrogtion of
all buildmgs in the shoppig center including the building on the Teased premises on o beloe

February 1 L1981 ,lesaee may cancel this [ease by motice o fessor. The waonk
“oomunciged the construcnon™ ax used herein being detined o mean the completion of foudanons of ol soch buldings.
*provided, however, store fronts and interiers of other shons nced not be
installed until the requirements of the individual tenants are determined,
except that lessor shall install neat and clean temporavy store fronts of
painted plywood within six (6) months following accentance ol vossession

of the leased premises herein; . >
P ’ Stare Nu. | 5(:]_ L Lhv __._I.'] _‘P_EISO ,él/
Locaion Midiamd, Texas -
Faur e A 718wy 1IN Dewwment {ale August 14, 1980
[LER KL,
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5. Construction of common areas and lessee’s building. Plans and specifications. |.cuvm apives. at

lesver's sole cost, risk and capensc. e constroct on the conmm sireas a sign tower for fessee, ali parkimg amd service areas,

sidewally driveways and retated improvements shown on Evduba A amd 1 construct aon e leaned prevuses w halding or

portion of a bulding, all in accordance witly plans amd specifications to be prepared at Tessor's orpense by Rarnes/Sepgraves
and Foster, Henry, lenry § Tho rpe, /(.'{rlt?]:ill'.‘t'l). amd approved in writing by Jessor and lessee. Lessee
shall turmish tessor with drawings andfor specifications schrng forth lessec’s requircmients w be wearporaled in the plans and
specifications 10 he prepared by the architect, Upan approval by the parties, the plans ami specilications slalt hecome  part of
this lease as though st out in full herein. [F, for any reason whinsoever, the plans and specihuations we aol approved By oy

irlic ]
marlicx un or before December 1 .19 80 » enther party niay cancel this lease by aotice m the

xher parry within ninety (90) duys thereafler. Lessee may have the plans and spectfications revised, i lessor's expense, i mare
than nincty (909 days elapse Between the date of approvil of plans aned specifications and 1he date of commenvement of
construction of the building on ihe leased premises. Lessor agrees (o complete wnd construction work fwhich shall inclule
lessor’s ohtaining and furni\h_llug to lessee af any certilicate of vecopancy or like documient requisel by Tawedud authorinyy by nol
later than she dute of commencement of the term of this ease specificdinParagraph 1. Lessee may enter upon the leased premises
during the course of conslruction inspeet the construction wark and 1o install its finkurcs and equprment and such entry shall nol

convlitute acceplance of possession of the leased premises by lessee,

6. Acceptance ol possession, The term of this lease shall not commence unnl lessee sceepts pussession uf the
leased premises. Lexsee shall uccepl possession of the leased premises (1) upon complenon of construchion of thie boildingsinthe
shupping center other than the leased premises in accordance with Lo agraph 4, and (2) when the work reierred 1010 Patagraph §
is futly conipleted in accordance with the plans and specifications and exclusive possession of the leased premises isdehivered tn
lessee. If lessee accepts possession of the leased premises on a dale other than the commencement dale specilied in Paragraph 1,
the term shall commence on the date lessee accepts possession but the expiration date specified in Paragraph 1 shall remana
unchanged. If, for any reason whatsoever. the leased premises are not ready for occupancy within ninety (901 days afier the
commenceimient date specified in Paragraph 1, lessee may cimeel this lease by notice wo lessor Notsitlistaidang the provisions of
Paragraph 2, the rent shiall not commence, become due, or be pavable until thirty (M0 days after the lermal this lease comimences

or uniil the dite lessee tpens for busingss in the leased premises. whichever shall Nirst ocenr. Hotwithstanding anything
the contrary herein, if the lessor is delayed In maklng the leased premiscs ready for occupancy
a direct result of riot, insurrection, fire, Acts of God, operation of law or governmental regu-
rion or order, an extension of one (1) working day will be allowed lessor for cach working dav )¢
wm such cause; provided, however, Lhat in any and all events, il the leased premises are not rend
v occupancy withln one hundred twenty (120) days after the commencement date specified in paragri
lessce may cancel this lease by notlice to lessor. Notwithstanding the provisions of paragraph .
: rent shall not commence, become due, or be payable until 30 days after the term of this lease
=mences or until the date lessee opens for business in the leascd premises, whichever shall firs!
zur. Notwithstanding anything herein to the contrary, lessee shall not be required to accept
ssesslon of the leased premises during December, if lessee so elects.

7. Lessor's repairs. Lessor ayrees 10 heep the building structure on the leased premises tincluding, withont
hmitanon, the roof, rouf siructures and supports, Toundation and structural supponts, wakls, structural portion of te oo,
chimaeys, shylights, puners. downspouts and cxterior doory and all heanng, ventilating and conling equipment. winng.
plumbiag, spankler system aml plate glass in good repair dunng the lease term and o paint the extenor when needed i cotos
upprived by lessee. I Fessee i deprived ol the use of o substantial porton of the Teased preamses dunng the mabang of any

fepatrs. imprwvenients of alieratins by Jessor winder any provision of this lease, the e sball be abated e propomionacly

ieduced seconding iy the extent v which Jessce is deprived of such use, Notwitlstanding the foregoing, lessor

i1l not be responsiblc far malntenance and repajr of the cxteriar dvors, heatlog, ventjlating
1 cooling equipment, wiring, plumbing, plate plass, iInterior paincing, or f{loor surfacing alter
w [irst twelve {12) months of the leasce term, cxcept [or repalrs where damape is coverced by
ssor's policy of fire and extended coverage insurance or by warranties supplied by lessor's

ntractors, _
Swre No. . __ 20w, 1Ll Puse );{’ﬂ
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8. Lessee’s repairs. Utilities. Leasee agrees o repan all damage 10 the leased prennses cansed by Jeasee's use
vther than ( 1y onhinary wear and tear and {2) those instances where the lessor has sssuined the repane responsialiny clvewhere in
this dease, and that on surreadering pussession it will leave the leased premises in pood condinen, allowance being nude lur
ordinary wear and tear, dimnage by lire, the elements ar other casualty, or resuliing from the acts of persons othcr thas lessec, or
Iom defects Laerein, being excepted. Lessee may make such repairs, alierations and improvements 1o the icased piemises as
lessee dect desinalihe ot fessee aprees not o permit any hems 1o stamd agsinst the beased presnses boar work sene o marenalbs
formished. Lessee miay paint the interior of the building on the feased premises in such colums s lesawe clects Lessee shall lave
the exclusive right to paint, erect or wchonze sipns in, on or about the huilding on the leased prenuses amd may . al any e,

. * . .

remon e wigny and cofor effects inatulled by lexsee? On surrendering posseasion tessee shall not be requiren] 1o restere thie easedd

] ) ) in a near and clyan condition
premiser to their comdision at the commenceiment of the trin. and lessor agrees to aceept the ledsed peeses/sith altetations and
) o /p,nrlmgu pick-up
unprovemenis miklc by lessee. Lessee agrees o pay all charges for eleetricity, pas, heat, water Stelephane and idher utiluy
services used by lessee o the lcased premises.

kAny signs subsequent to the original signs, which were approved in the plans and

specifications referred to in paragraph 5 hereof, shall be similar in size and
location.

9. Lessesa’s fixtures. Leswee muy insall in (he leased premises such Nictures and cympment as lessee deeins
desiruble and all of smd items shal! remain lessee’s property whether or not aflined or anachied 1o the leased premises. Lessee

may remuve sdid items from the leased premises al any time but shall repair any damage coused by resnoval,

10. Compliance with laws. [esice aprees not o violate any law. ordinance, rule or repulation of any povernmental
authority having junsdiction of the leased premises and, if required solely by reason of lessee’s tvpe al husiness. 1o make
nonstructural repaars. improvements and alterations 1o the interior of the building on the leased prenises required by such

authority. Lessor agrees 1o make all other repains., improvements or alterations to the lewsed premises and the commun areas

required by such aulhority.

11. Damage by casualty. If the leased premises are danaged by fire, the elements or other casualty. lessor shalf
prasptly repair all dumipe and restore the leased premises (o their condition just prvrto the damape 1 lessee s deprved of the
use of any substantial portion of the leascd premises cither by reaxon of said dansige or during resiermon, the ient shull be abaied

[P
L‘.mur.

. ) . . 1 _—
ur proporienately reduced according 1o the exient to which lessee is deprived of such use. grees o heepineflect on the

leased premises fire insurance with extended coverage chdomement in an amount nol less than cighty per cent (30% ) of the

msurahle value of the huilding improvements thereon. Unless this leaseis terminted as providud Delow, the snsurance progecas

1
) . . . ¢ssee’s .
shiall be used Tor the repair or restoration of the leased promises. NG so0x insurance pohcy pernits (e retease of otliers Trom

. , ) . Lt cssec's
labiluy tor loss Troan casualties insured asganst, such release Trone babadiy is heehy granted lokaka For the cvien ot Likﬁ:xx

actuah ecovery of loss under such pahiey. I8the leased premises are damaged by dire, the clements or other casualiy b the exient
alseventy Jive percent { 754 1 or more of the insurable value ereol, lessee may lenninate this bease as of theadate of the danmaese

by nonee o lessr wathuan thipty (D) days afier saud date. 10 any adjoining buildings are constructed in
such a manner as to make a sprinklerad rate inappllcable For the snsurance to he pro-
vided by lussee as required hereln, lessor shall reimburse lessee lor the Jifforence
between the sprinklered rvate and the unsprinklerud rate on lessee's huthdlng on Lhe
leased premises. 1In tha avent this lease is terminated due to damape by casualty, che
insurance proceeds for damage to the leased premises shall be paid Lo the lesser to be

used as he so determines. - .
Stne No. __ 20 o EL Paso /&UL

Lovation . Midland, Toxas .
T e AMs e 20 T Documem Dae, Alpust 14, 1780
Punied m U S A, Pape _ a4 pages




- S

12. Condemnation. 1 any poition ol or umerest i (e .\hu|l|ung cenrer ihelwding . withont Tumtation, the leased
preaises, the connnon arcas, and the ather buddings in (he shoppng center, shall be iben or danuped under any oeht of
crncnt donan o any traasfer in hea thereoland such wbang or damage resders e leasel presises unswtable xodie Koy ¥x kt
ondasemacfor lessee s business aperations, Jessee may cancel ths Tease Ty notice o lessor willin oy €4 dags anier sueh tab g
ordamage deprives lessee of possession of any partion of the leased premises on ol any wther npghins ol lesses anders tas lease 1T
this lease 1s nut o ternuimnated, tessor shall prompily restore (e shopping center W oan arcluteetural il as ey congurabile as
prachicabrle 10 the umitexisting just prive to such kg o daniigze and thes fease shall continue, bt o umie e g wath the Jaie on
which lessec is depnved of the use of any portion of (he leased promises or of any nehis unider this ease, e et shatl be abated
or proportioaiely reduced according 1o the extent v which lessee s deprived of such use or nghis, Nothing comained herein

shull prevent lessar and lessee from prosecuting clims in any comdemnation proceedings Tor the values of their respechive

inlercesls,

1}. Assigomeny and Subletiing and Business biscontinuance. lL.essee may assipn
this lease or sublet the whole of the leascd premlses wilth prior writiten approval of
lessor, which shall not be unceasonably withheld, Lessor's consent shall be unrcason-
ably withheld, if the proposed assignee or sublessce has been in business five (3) ycars
or more and has made a profit in three (3) out of each five (5) vcars in business.
Notwithstanding the foregeing, lessee may, without lessor's consent, (1) assign this
lease or sublet the leased premises to any affiliated or successor company, or (2) sublet
portions of the leased premises.

1f lessee assigns this lease, lessee shall remain liable as a surety to lessor for
full performance of lessee’s ohligations. Lessor agrees that lessece, its sublessees or
assignees shall not be obligated to operate any particular type of business in rhe
leased premises and shall have the right to discontinue whatever type of business opera-
tion (grocery or otherwise) exists from time te time in the leased premises. 1n the
event no business is operated within the leased premises for a continuous period of
two hundred seventy (270) days for reasons other than expansion of gross leaseable arca,
remodeling, repairs, alterations, improvements, condemnation, fire or other acts of God,
civil disorder, riot, war, strikes, walkouts, lockouts, boycotls, operation of law,
governmental order, rule or regulation, or unavailability or inadequacy of labor,
materials, merchandise or utllity services (power, fuel, water, seweer, communications)
at commercially reasonable prices, or any other cause beyond Lhe reasonable contreol of
lessee, lesece shall notify lessur in writing of such discontinuvance of opuration and
lessor may within thirty (30) days after receipt of said notice at tessor's clection
cancel this lease and in the event of such cancellation lessce shall he relieved ol all
l{ability hercunder.

14. Indemnitication. Lessee agrees 1o indemnily lensor agains and save lessor hapmless Tromn ol demands, clamin,
camen of action of judpments, and all rcasonsble expenses incurred in invetiyating o icading the swue, Tor pues (o peeson,
lusa of life or damage 1o properly occurring on the leased premises and ansing out of fessec™s use and occupancy, exveptif Caused
by 1he #Cl ot neglect of lessor, its contractors, agents or employees, ar accursing on the commuon aredas 1f Caused by the acl or
negleet of lessee, it contractons, agents or employees, Lessor agrees (o indemnify lessee agamst aml save lessee haemiless from
all demands, clanny, causes of action or judgiments, and all reasonable eapenses ineurred inin estyniting o resisinp the same,
tor injury Lo person, Joss of lile ot damape W property occurnng on the common areas, execpl 1l caused by the et or neglect ol
lessee. 1y contracions, agents or empliyees, or occurring an the leased premises i caoved hy 1he act or neglect ol Jessor. us
contracton, agents or emplovees. or oceurnng unywhere within the shopping center prior o the consence et of e wrm. The
parves shall maintiin adequate insurance covering their obligatiogs under this paragraph in respect ol wynry to person amd loss of

lile and furnish cach oiher with evidence of such coverage.

15. Delault. I kessee shall he indelault for more i twenty (200 days aber teceipt of lessor™ s nobee <pecifug s

detault, lessor nun deelare the term eoded snd ee-citer the Teased premises sath or witloml process ol L 11 essor shadl by oan
detault for mone than twemy (20) days afier recerpt af lessec’s notwee specifying such ddefault, essee nuy e any eypense
necessany o perform amy obhgation of fessor specitied mosach notice and deduet such expense feom the et thereaten by
hecone due. The perfornunce of cach and every covenant and agreement by lessor herem contained shall be i cominn

precedent 1o kessor's Aght 10 colleel rents or enforce this kease.

Store . 50 nn  El Paso y
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six (6} months'
16. Options for renewal. Lessee, ol Jessee's o, by mving lessin /3 1K MAXRLEY writlen notice helore the

expiration of the e or optien term then in effect, miy exend the ternol this lease Torsic () separate and additional periods of
fre (Shyears cachsn e same e and combinrans BRI R LeOppos e pt s Rgadonx o tikncnad xaebo x WA XX Saa e &
ML XM 06 A6 FCMPOR G MM MK bade Koex X

17. Holding over. Il lexace remains tn possession of the [eased premises alter the expuration of this lease, such
cantimued possession shall, if rent is paid by lessee and accepred by lessor, ¢reate a month-to-month icnancy on the terms liercin

specilied, and said tenancy may be terminated al any time by cither party by thirty (M) days' notce o the ather party.

18, Notices. Any natice pravided for herein shall he given by registered or centified United States miail, postape
prepaid, addressed., il w lessor, to the person 1o whom the rennis ten payable at the uddiess to which the rent is thea maded, and,

i lessee, wicat P,0. Box 4800, E1 Puso, Texas 79914.

The person and the place 1o which notices are to be mailed nay be changed by either party by nutice Lo the other puny.

19, Principal tenants. Lessor covenamts that, by not later than ninety {905 diys before the lease commiencement date
specificd in Paragraph 1, fesaor will lumish lessee with proof satisfactory to fessee that lessor s entered into leases with tenanis
Trem the Tolowing categones tor space in the shappog comter in the location shown an Exhibit 7 A" and inam amonnt aon less

than the imount sct oppuosite cach catepory designativan, for a term non less han the number of years set vppusite the category

designanon;
Drug Store 7,800 158
- - s yeans
e e i+ i —— 4 ——— ———— e P T I B e R FUA
e ————r —  —a ea e TR o ee e vCirs

Lessor covenants that cach calepory™s lemu’s lease will be noncancellable except for cancellaton nghits based on delaalt,
casually damage or comdemnation swhich are sebstantally sionlar to soch cancellation pights set fonde in this lease, the words

“substamtialy sinwlar'” berng defined for this purpose 1o mean that the event, act, of inaction. wluch prees sad lenant o right o
cancel its lease would also under the leems of this Tease give the herein lessee the right o cancel this bease ol such event, act, or
inaction was eaperienced by the herein lessee rather than by said tenant. Leasor covemants that all of sare 1enants will have
apencd Lheir respective stores 1o the peacral public for business by not Tater than the tease commencement date as delined in
Parapraph 6. 1 any of it covenants ae not [liled, Tessee may, af bt opton antil sand covemants e fullilled. eaiher (1)
nitwithstanding the provisions of Paragraph 6 refuse (o accept possession of the leased premises untal said covenanis e

(ullilleal, or (27 aceept possession af the leased premises and open Tur business without ineterog iy obligation for minimam

vt and andy incunag an abliganon boe BERIRICAE percentape rent, iFany, otheewise specidicd unthes Tease, provadedd it the

Adligation tor GCRREN the percentage el shalbin wo evenn exceed the mimnnmt rent vthersase payahle.

Wany lease rebened vabove v cancetled prion iethe expiraton od e o prescnbed Too it bease, eseept st s
vaacellation right substantially sinslar tas debmed abwove) to the cancellation rights comtained in this lease tor delanlt, casualty

damasge or condemnation, lessee’s abligation to pay misinum renshall cease as of the date of soch cancellation aml lessee's

Stme No, | F‘[,] iy Il _ Paso
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obliganon for mimiium ceot shall net sesome until (1 lesser shall have fumishivd Jessee wath pronel satishaciuts lo deswee il

lessor has entered into a les

e with another lemant of the same catepory (Ureplacement enant’ s for e some space i thy
shappung cenmer and fur g teom aof not less than the remaminder of e e specaied e s cancchicd Tease amd 21 st
replacement tenant shall bave npened its ston (n the gencral pubile lor Iasiness, e replacement 1ot has st vpencd s store
to (ke gencral public for business within one bundred cighty (1R davs alier sud principal teoant's [ase s Ganeelledd, fessee

ks Lat ds oplion, cancel tus lease by notiee o lessor.

20. Future expansion. s undersiood and agreed that lessee, al any time dupie e lease 1eran, iy have o building
addiion made 10 the feased premises, Said building addition is 1o be locuted withon that porion of the cnimon arca shiuwn
vulined in GREEN on Ealuhit **A™ and marked **Saleway Expamsaon Area ™ 1 also agreed o m conpecoan with the
huilding addition 10 the leased premises, lessee may have the then existing building on the leased premises remudelbed [l
building addition and said remadehing, i s inclision s requested hy tessee is herginatier refered toas s addinoen™y Sanl

adhlition shall be mue on the fullowing termis and conditions.

) bl lessee desires sand addition, 11 shall pive writiea notice o lessorand request essor to build sand addiion ageonding o

niahly

plans and specilications which shall be prepared by lessee and approved by lessor, sk appros al not 1o be wirea

withhetd. Lessar shatl otwain bids for said addition From i least three (3) peneel contractors approved by lesses, bessee shatl

have the aghi to review and approve all bids reccived by lessor, and the awan] of he contracl.

1b Conmmiencing on 1he date of completion of said wldiion by lexsor imaccordance witli the plae al specificaions, the
minimwn monthly rem payable by lessec vnder Puragraph 2(a) hereol shall be increased by that amount necessary o fully
amaortize the cost of said addimon with interest on the monthly dechning straight ling balimgee thereal athe badusingd A7 raed
bond rate tlong-ternn in eflcet at iune of completion over the winaiader of e orinsl termror al lessee s clecunn, alsom er one
or more opiion lerms which shall be exervised by lessee in the heremnalier mennoned Lease Madibcation Azivement) fron the

dute ol cumpletion.

of lessee™s wortien notice that 1t as umahble o unwalling do constioe wud

- . ,,.8ix (6} month .
addition or 1f consiruction has nat commenced within nxj:_c(xwx unp::nlglcr the apprwab uf the plans wal spedilicaons, as

£} Il lewsor sdvisex lessee within sty (30) day

atoresaid. then lessee may, al ils sole cost and cxpense, muke such addition ke the leased premwses: provided, hiswever. that 11
sad addition is in accofdance with the aforesaid approved plans and specifications, {23 there shall ne noeldinonal i rent
pavahle by lessee, and (M lessee will indemmily and save harmless Jessor fram and agaanst s and allnumoner af clpe for lwens,
lor wapes or nuitenals, or for daniage te person or property caused duang the making of or i connecson with said wblinon 1n
the event lessec chooses 1o make the addinon, lessor berehy pives lessee its consent 1o alter the <happong center connman areas in
the vicinny of the leased premises o the extent lessee linds necessary 1o comstruct saud i amd w o enweatlhy us e the leased
premises as expanded. Lessor herehy pives its consent to any achion Likea by lessee in applyeng Torany aml all pesmue, boenses,

cenificates, variances or other entitlernents for use (heremalter = permits™ "} which lessee finds necessany or desirahile and essor
hercby appoints lessee iis apent for applying for said permits. Lessor further agrees o cooperate wili lessee inaccanging lor the

release andfor relocation andfor the gramting of any utility cascmens as may be reguired by lessee Tor sand akhtion.

. . *
G0N dessee constructs sand suldinon, Jessee maay deduct o peeceitage seni, il s DHRKEROUAN KRN MR RIWX

PR BLNKXE X KA RNWKSIQUENMXXICRT alier all onher ol ety and deducteons agansd percentage rent s aded i thas lease

XCcess
wre Diest Lahen, an gt cqual 1 sandAnsicentage vent untd such ume as ihie babace mabe amooizates account, s el

created. cyuals zero An amostizaton aceount shalb be crcated wrecand the apetion ol the oo caens ol Sles pacagraph. The

ongial balance of sard account shall e e cost of said addwon. Tmerest, ab the Tndustinad 57 nacd teand ke Chang-tetnn

*in excess of Lhe percentape rent pald by lessee for the last full calendar year prier
to the completion of the addition

Stge N, 50 m D'l Paso
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cliect al the ume of complenan of siid sdelitioa, shall aconie on e balanee of s aceount o the previous calemba edar
January [ of cach vear. lnterest shall he procned from the date of completion o Decembier Y1 ol the sear ol campletion al said
wldinon. Aler acorual of snd interest, lessee shall deduct From sand account an amount cyuab 1 the amownl o e Jeducied,
under the pravisions of this paragraph, (rem percentage nent.

te) The **cost of said addition®” as used herein shall include architeet fees lor preparation al plans and specilications, the
contruction contract pnee for the construction and making of said addivon fincluding site development and parking impron e-

ments. contractor’ s performance bond, surveys, soil tests, permt fees. and other costs dircetly relating trihe construchon), hut

shall not include legal Tees or finance costs. Lessor shall have Lhe rlght Lo review and apprave all

plans and specifications, which approval shall not be unreasonably withheld.

{N The **cost of said addinon®” shall be determined by the party having said adddion made furrsling the other party,
within sixty {600 days of the completion of ssid addition, paid ivorces, contracts or such wher documents as establhish e

pasnenl or obligation 10 pay for the cost of said addition,

() Upon completion of suid addition and determination of the cost of said additian, bie ano eveat Liver than ainery (4900
Jax s aner complenon of saud iddmaon, the lessor and fessee shall exceute o Lease Modificaton Apreemeit shich shall set loith
(11 1he cost of said addition, 12) the date of completinn of said wddhition, (3) the new extent of 1he leased prennses. In indduding
lhe expansion area within the RED outline on a new Exhibit *"A™" (o the lease, (4) the Industrial " A" rated hond rate tlang-ermn
ineffectan the time of completion of said addition. and (5)if lessor constructed savd wldition, shall exercine the apton peeuds f
any., which lessee has elected Lo use in the mnormizabon of the cost of sard addition. as provided in {b) above, and (6) sct Turth dhe

resised minimum monthly rend.

21. Separation of uses. Lessor mecognizes lessee’s custemens” need for adegnae parhing Tacdities i cluse
proxisity 1o the leased premises, and the imponance of protecting such parking facibties agunst unreasonable or undue
enceoachment which is likely 10 result from long-term parking by patrons ar employees of certiin 1ypes of business estabdish-
rmieats. Lessor further recognizes lessec’s inlerest in ool having iensnis occupying space (i tlose prosimuey o ihe leased premises

whocreale or caure eacessive naise, hiler or odur. To saleguad lessee s imterestin a clean, quict and oy free cnveronment and

adequate parking for ils cusiomers, lessor convenants and agrees thal it shall not peennt the use or operation al any poon o [he _

) . . Lo . .
:'ﬁpl shopping center, within £wo hundredteet (408°) of any exterior building wall of the leasei premices for a restiurnt dast lond or

Wiyl it down) or entertainment or recreational aclivities such as, but nol limited to, bowling alleys. thcaters. carnivals or other places
< of public or privale amusemenl.

22. Remedies cumulative. No remedy heren confened upon or reserved 1o lessor on lesace alall exelmde apy other
remedds herein or by law provided, but each shull he cumulauve and in sdddition 1o every other remedy given hereantler or naw or

hercafter existing @t law or in equily or by statute.

23. Automatic termination. Nolwilhstanding anything hercin o the cantrary, if this lease has st previomsly been
ieeminated and term of this lease has not commenced hy three /years from the date of this hese, this lease shall thercupon

autematically terminale.

24. Attorney's fees. ([ lessorar lessee files a suil agansd the other wlich v ivany was connedied watl s lease, the
unswecessul party shall pay o the prevailing party o ceasonable sim for suomey s fees, which shall be deemed 1o have ieenield

on the cammencement of such action and shall be enforccuble whether or not such aetion 1 prosecutes] fo pdgneat,

Swre No._ _ S‘.} __.im L1 Paso
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25. Paragraph headings. The paragraph headings of this lease iwe mseried only toe relerence aml i na way define,

himu. or describe the scope ur intent of this Jease nor ailcct 1 lerms and provistons.

26, Leasaexecution and change. Tnis umderstood andapreed it wntil this ease s Tully cxeeured sl deliveresd by
both lessor and the suthorized corporate officers of Tessee there s norand <hall not be an aeeecment ol any bosd berween the
purties herceo upon which any commitmicar, underahing or obiigation can be founded. TUis fnthaer agreed thae onee s lease -
fully execuied and dehvered that it contains the entire agreement between the partes herchoand i, 1 cxconling 1L e paities
do not rely upon any stalement, promise or representation not heretn expressed and this lease once executed amd delivered shall
net be modified, chanped or allered in any respect except by a writing executed and deliveredin the same mannet as fequiced lor

this lease '

21, Rights of successors. All of the rights and ubligations of the partes under this Tease shall bl aod inure 1o the

benelit of their respective heirs, personal representutives, successory and assigns.

28. Real Property Taxes. Lessor agrees to pay all real property taxes on
the entire shopping center and all improvements thereon with reimbursement by lessee
of a portion thereof as herelnafter provided. Lessor agrees to ohtain separate tax
bills on lessce's buillding, the remaininp buildings in the shopping cuntuer, and the
land of the shopping center. Lessce shall reimburse lessor for ali taxes assessed
against lessee’s building and lessee's share of the taxes asscused against Lhe land
ol the shopping center provided lessor requests such reimbursement not later than
nincty (90) days after the delipquent date for such taxes. “lawsece’s share' as used
herein shall be a fraction, the numerator of which fraction shall be the bhuilding
ground floor area on the leased premises and the denominator of which shall he the
total building area in the shopping center, including the boilding o the Teased
premises as shown on Exhibit "A"™. In the event lessor is wnable Lo ohtain Scparate
Ltax bills on lessee's building and the remaining buildings in Lthe wlvping center,
then lessee shall pay its share of taxes on the shopping center building aveas as
"lesseo's share" as defined above. Lessec shall so reimburse lessor within thirey
(30) days after receipt of satisfactory cvidence of lessor’s pasyment of such raxes
and the amount due from lessce. Lessee shall not be obligated te pay aay pertion
of any penalty for delinquent payment by lessor of suech tarxes. any Lax reimbursement
by lessee hereunder shall be prorated as of Lhe commepcement aud Lerwmination or ceplra-
tion dates of this lease. Lessee reserves the right cto appear before the appropriate
tax authority for the purpose of protesting any taxes or assessments.,  In the event
any percentage tent shall be payable to lessor under paragraph 2 of this lease for
any calendar year, all sums paid by lessee under this paragraph during the same
calendar year shall be deducted from percentage rent otherwise payable Lo lessor.

29. Soil Tests, Lessor aprees to furnish soil tests, sitc analysis, and an
overall grading plan of the entire shopping center to lessee at least thirty (30) days
prior to submitting plans and specifications to lessee.

Store No.._. 50 ve El Paso /ljlé
locaon . FIdYand, Texas s
Farm e A 14 (Re 11 900)2 Document Dae  Atipuyt 14, LU0
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30. Common Area Maintenance. lessee agrecs Lo reimburse lessor for
lessee's share of the actual cests incurred hy lessor including bul nat limicted to
lighting the common area, in keeping same clean, keeping cleared of snow and ice
and in maintaining the common areas in good repair, excluding, however, the costs of
any capiralizable building improvements or additions te the common area. Lesseo
shall so reimburse lessor after receipt of satisfactory evidence of said costs and
amount due from lessee, but not more than once each month. Such costs shall be kept
at 8 reasonable minimum.” Lessce's share shall be a fraction of said coscs, the
numerator aof which fraction shall he the building Eloor area on the leased premises
and the denominator of which shall be the total building fleor arva of the shopping
center including the building on Lhe leascd premises, as shown va Exhibit VA
Lessor agreces that in no event shall the amounts payable by lessce nnder this para-
graph in any calendar year exceed the sum of 15¢ per calendar year for cach squanre
foot of the building arca on the leased premlses. lLuessee agroees, however, at the
end of any five (5) year period of the lease term and extension thercol, Lo review
with lessor the costs as referrved ta above. TE lessee’s share ol said conls is in
excess of 15¢ per square foot per year and said costs are, in lessce's upinion,
reasonable, then lessee will agree Lo Increase the maximum amount payable under this
paragraph for the remainder of the lcase term (including optiou periods) to such an
amount as will reimburse lessor for iLs reasonable costs at the time of review.

In the event any percentage crent shall be payable to lessor under pavagraph 2

of this lecase for any calendar year, all sums paid by lessee under this paragraph
during the same calendar year shall be deducted from the percentage rent otherwvise
payable to lessor.

IN WITNESS WIEREOF, the parties hereto have execuled this lease as of the day
and year first above written,

WESTHOOD JOTHT VENTURE
(a General Partnershin)

vy__ R

Tts HManagilp Genoral Partner

{(Lessor)

SAFEWAY STORLS, INCORPORATED
(Corporate S:al) {a Maryland corporation)

BY d;%l;;,f ﬂfﬁg_?_’f_d__
Its Vicg/President
~ .nmx;?

By C[ZM///C/&%/\

pﬁﬁ Assistant Secretary

(Lesseg)

S Na, 50, . . _El_[’aso.
Midland, Texas
Precmen Daw . Anpnes U1 A, 10un

1apw 10 . L1 Iaues
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EXHIBIT D
LEGAL DESCRIPTION
FOR
7.39 ACRES OUT OF
BLOCK 15

SECTION 5
OXFORD HEIGHTS

Commencing at the most southeasterly corner of Ox{ord Heights, Section I, Lot 1,
Bloeck 13, as recorded in Vol, 623, Payge 50, Deed Records, Midland County, Texas;
Thence S T4° 45'00" W a distance o[ 648.58 [eet to the point of beginning.

THENCE  §15°15°00" E a distance of 04.41 [eet to a point for a corner;
.THENCE 5 60°15100" £ & distance of 141.89 feet to a peint for a corner;
THENCE 8 15%15'00" E a distance of 5.0 feet to a point for a corner;

THENCE S 60°15'00" E a distance of 91.92 feet to a point for a corner;
THENCE 3 15015'00" E a distance of 19.41 feel to a point for a corner;
THENCE N 74%45'00" E a distance of 50.0 feet to a peint for a corner;

THENCE S 15915'00" E a distance of 109.50 feet to a point for & corner, said
point being in the north right-of-way line of West Illinois Avenue;

THENCE S 74°45'00" W a distance of 792.75 feet, along the north right-of-way
" line of West Ilinois Avenue to the beginning of a curve to the right
with a radius of 30.0 feqt;

THENCE  In a northwesterly direction along said curve 17.12 [eet;

THENCE N 15°15'00" W 423.65 feet along the east right-ol-way line of North
Midland Drive to a point for a corner;

THENCE N 74%45'00" E 607.42 feel to the point of beginning and containing 7.39
acres of land more or less.






June 18, 2001

CERTIFIED MAIL P 219051 150
Return Receipt Requested

Gar: Classcock

Westwood Village Shopping Center
c/o TGAAR Properties

3300 N. “A” Street

Midland, TX 79705

Re. Store No. 966
4380 W. lllinois — Midland, Texas

Dear Mr, Glasscock:

Please be advised that Furrs Supermarkets, Inc. hereby exercises the first five (5) year option
period provided in paragraph 16 of the Lease dated August 14, 1980 and the First Shopping
Center Lease Modification Agreement dated August 24, 1981 for the above-mentioned property
This lease will now expire on December 31, 2006.

Sincerely,

~
\jrre——"

Steven L. Mortensen

President and
Chief Operating Officer

Exhiblt _B__

FLURRS Supermariets, Ine.
Pos Box 11267
Abuquergue, NN RTINS
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T ASER NOTICE

This Third Party Purchaser Notice is given pursuant to the Asset Purchase Agreement
dated June 25, 2001 between Furr’s Supermarkets, Inc. (*‘Seller™) and Fleming Companies, Inc.
(“Purchaser™) (the “Asset Purchase Agreement”). All capitalized terms shal] have the meaning
set forth in the Asset Purchase Agreement.

WHEREAS, on June 25, 2001, Seller and Purchaser cxecuted an Asset Purchase
Agreement pursuant to which Seller shall sell to Purchaser, or its assignees and designees, and
Purchaser, or its essignee and designees, shall purchase from Scller, certain of the Store
Properties and the Purchased Assets.

WHEREAS, on July 3, 2001, the United States Bankruptcy Court for the District of New
Mexico (the “Bapkruptey Court™) approved the Asset Purchase Agreement by its Order Granting
Motion to Sell Some or All of Debior's Operating Assets.

WHEREAS, on July 20, 2001, the Bankruptcy Court entered an Order Approving
Procedure Relating to the §365(f)(2) Adequate Assurance Requirement for Assignmemt of
Leases (the “Assignment Order”) and e related Confidentiality Protective Order (the
“Confideniiality Order™).

WHEREAS, Secticn 13.5(b) of the Asset Purchase Agreement contemplates that the
Purchaser shall have the right to assign its rights and obligations thercunder with respect to any
Purchased Assets 10 one or more Third Panty Purchasers.

NOW THEREFORE, NOTICE IS HEREBY GIVEN THAT:

l. Purchaser designates the Third Party Purchasers set forth on Exhibit A as the
parties to whom the Leases and Purchased Assets relating to the Store Properties set forth
opposite the name of such Third Party Purchasers are to be assigned and transferred.

2. The documentation contemplated in the Assignment Order will be provided to
Seller by the Third Party Purchaser under separate cover. All of such documentation shall be
considered “Confidential” within the meaning of the Confidentiality Order.

3. The delivery of this Third Party Purchaser Notce is without prejudice to
Purchaser's right to supplement this Third Party Purchaser Notice or to deliver to Seller
additional or amended Third Party Purchaser Notices prior to the Closing Date in accordance
with the Asset Purchase Agreement. Such Third Party Purchaser Notices may pertain to
different Store Properties or may change the identity of the Third Party Purchaser identfied in
this Third Party Purchaser Notice.

Dated as of this e’ day of TSJ!# , 2001.
FLEMING ZOMPANIES, INC.
By
Nam Hidrerh

Tl Sr. Y. £ £10ance -Trgsurgr=

s ' Exmblt_f._



EXHIBIT A

THIRD PARTY PURCIHASERS

! Store Properties

Third Party Purchaser

812
7800 Enchanted Hills Bivd.
Rio Rancho, NM

NEWCORP (10 be formed as New Mexico limited
liability company)

Attn: Gene Denison & Jan Friederich

10605 Royal Birksdale N.E.

Albuquergue. NM 87111

(505) 269-607%

g66
1720 Bridge SW
Albuguerque, NM

| NEWCORP (10 be formed as New Mexico limited
" liability company)

Attn: Gene Denison & Jan Friederich
106035 Ruval Birksdale N.E.
Albuquerque, NM 87111}

(305) 269-60178

863
| 201 San Pedro SE
Albuguerque, NM

NEWCORP (to be formed as New Mexico limited
liability company)

Attn: Gene Denison & Jan Friederich

1605 Rovul Birksdale N.E.

P Albuguergue. NM 87111

(505) 269-6073

%74
1320t Lomas NE
1 Albuquerque, NM

NEWCORP (10 be formed as New Mexico limited
liability company)

Attn: Gene Denison & Jup Friederich

10603 Roval Birksdale N.E.

Albuquerque. NM 87111

{503) 269-607%

576
;4601 Lowistana NE
Albuguerque, NM

NEWCORP (10 be formed as New Mexico limited
Hakiliny company)

! Aun: Crene Denison & Jan Friederich

10603 Roval Birksdale N.E.
Albuquergue, NM §7111
(505) 269-6073

377
2910 Juan Tabo NE
Albuquerque, NM

NEWCORP (1o be formed as New Mexico limited
liability company)

Atn: Gene Denison & fan Friederich

10605 Royval Birksdale N.E.

i Albuquerque, NM 87111

(505) 269-6078

878
2280-B Wyoming NE
Albuquerque, NM

NEWCORP (1o be formed as New Mexico limited
liability company)

Attn: Gene Denison & Jan Friederich

10603 Roval Birksdale N.E.

Albuquerque, NM 87111

(505) 269-6078

LI48923_1.dac
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Store Properties

Third Party Purchaser

880
108 Juan Tabo NE
Albuguerque, NM

NEWCORP (1o be formed as New Mexico linuted
liability company)

Attn: Gene Denison & Jan Friederich

10605 Roval Birksdale N.E.

Albuquergque, NM 871

(503) 2696078

881
3301 Southern Blvd.
Rio Rancho, NM

NEWCORP (1o be formed as New Mexico limited
liability company}

Attn: Uene Denison & Jan Friederich

106035 Royal Birksdale N.E.

Albuguergue, NM 87111

{503} 2696078

852
3301 Coors Blvd. NW
Albuquerque, NM

T NEWCORP (1o be formed as New Mexico limited

liability company)

Attn: Gene Denison & Jan Friederich
10605 Royal Birksdale N.E.
Albugquerque. NM 87111

(505) 209-6078

883
4201 Central N'W
Albuguerque, NM

 NEWCORP (to be formed as New Mexico fimited

lability company)

Attn: Gene Denison & Jan Friederich
10605 Royval Birksdale N.E.
Albuquergue, NM 87111

(505) 269-607%

384
L11 Coors Blvd. NW
Albuguergue, NM

NEWCORP (1o be formed as New Mexico limited
[ Hability company)

Atn: Oene Demison & Jan Friederich
10603 Roval Birksdule N.E,
Albuquerque, NM 37111

P (505) 260-6078

893
Big Rock Shopping Center
Espanola, NM

- NEWCORP (10 be formed 45 New Mexico limited

liability company)

Atn: Gene Denison & Jan Friederich
10605 Roval Birksdale N.E.
Albuquerque. NM 87111

(505} 269-.6078

943
8050 W. Mesa Dr.
El Paso, TX

: NEWCORP (to be formed as New Mexico limited

liability company)

Artn: Gene Denison & Jan Friederich
10605 Royal Birksdale N.E.
Albuquerque, NM 87111

(505) 269-6073

97

+ 40) S. Main

Lovington, NM

Stansell & Jameson, Inc.
Arn: Kent Jameson

1 906 W. Ave. D
Lovington, NM 88260

(505) 396-6363

1148925 | doe



Store Properties

Third Party Purchaser

385
1 4701 Fourth Street, NW
Albuguerque, NM

Pay and Save, Inc.

. Atn: Roger Lowe

1804 Hall Avenue
Littlefield. TX 79339
(806) 385-23606

838
i 530 W. Cordova Road
Santa Fe, NM

Pay and Save, Inc.
Attn: Roger Lowe
1804 Hall Avenue
Littlefield, TX 79339
(300} 385-2306

839
170 Se. Nichael’s Drpve
Santa Fe, NM

Pay and Save, Inc.

Awun. Roger Lowe
1804 Hall Avenue
Littlefield, TX 79339
(R06) 385-3366

901
U104 W. Tucumcari
Tucumcari, NM

Pay and Save, Inc.
Aftn: Roger Lowe
1304 Hall Avenue
Littletield, TX 79339

(806) 385-3366

993
i 1201 S. Stockton Street
Monahans, TX

Pay and Save, Inc.
Attn: Roger Lowe
[804 Hall Avenue

 Litletield. TX 79329
- (806) 3IR3-336H

B12
1220 N. Hudson
Silver City, NM

i W&N Eaterprises, Inc.

Attn; Jim Nennich

. J130-A Hwy 180 East

Silver City, NM R506]

| (505) 388-1551

914
414 E. Pine Street
| Deming. NM

P WEN —Emcrpriscs. Inc.
[ Atn: Jim Nennich

3130-A Hwy 180 East
Silver City, NM 88061
(503) 388-1531

1 933 Big ¥ Foods, Ld. :
i 1117 Geronimo Dr. Atm: Richard Powell
El Paso, TX 1480-A George Dieter
El Paso. TX 79936
? (913) 857-6020
1
934 Big 8 Foods. Ltd.

3518 Montana
El Paso, TX

Attn: Richard Powell

i 1480-A George Dieter

El Paso, TX 79936
(915) 857-6030

L148925 _1.doc



i Store Properties

Third Party Purchaser

' 935 Big 8 Foods. Ltd.
[ 1840 L2e Trevino [ Attn: Richard Powell
© El Paso. TX ! 1480-A George Dieter
| El Paso, TN 79936
(915) 837-6030
936 Big 8 Foods, Ltd.

$514 Alameda
El Paso, TX

At Richard Powell
1480-A George Dieter
El Paso, TX 79936
{915) 857-6030

937
9481} Viscount
" El Paso, TX

* Big & Foods. Ltd.

Atn: Richard Powell
1480~ A George Dieter
El Paso. TX 79936

- (915) 857-6030

947
6021 N. Mesa Dr.
El Paso. TX

Big 8 Foods. Lid.
Artn: Richard Powell

I 1480-A George Dieter

. El Paso. TX 79916

{915 §37-6050

P 932 ' Big % Foods, Ltd.
951 N. Resler Dr. Attn: Richard Powell
‘ El Paso. TX 1480-A Georye Dicter
El Paso. TX 79916
j (915} 837-6030)
L 9t6 South Carolina Erica, Inc.

] 1900 N. Date
Truth or Conscquences, NM

Attn: Ray Shalek

" 1926 North Bryant Blvd.

San Angelo, TX 76903

{915) 837-6030)

913 South Carolina Erica, Ine.

North Turner & Sanger Attn; Ray Shalek

Hobbs. NM - 1926 North Brvant Blvd.
San Angelo, TX 76903
{915) 658-560)2

917 i South Carolina Enca, Inc.

9348 Dver Attn: Ray Shalek

El Paso. TX 1926 North Bryant Bivd.
San Anypelo. TX 76503
{915) 658-5602

928
: 8201 Dyer
| El Paso. TX

South Carolina Erica. Inc.
Attn: Ray Shalek

1926 North Bryant Blvd.
San Angelo, TX 76903
(915) 638-3602

V1489251 dac




Store Properties

Third Party Purchaser

943
201 E. Kerbey
El Paso, TX

South Carolina Erica, Inc.
Attn: Ray Shaiek

1926 North Bryant Blvd.
San Angelo, TX 76903
(915) 658-5602

977
104 N. Second
Alpine. TX

South Carolina Erica, Inc.
Attn: Ray Shalek
1926 North Bryant Blvd.

: San Aneele, TX 76903

{Q[5} 654-3002

987
;1300 W Dickenson Blvd.
Fort Stockton, TX

South Carolina Erwca. Inc.
Aun: Ray Shalek

1926 North Bryast Blvd.
San Angelo, TX 76903

« (913) 658-5602

5111 Fairbanks
El Pasu, TX

907 Fenn & Claiborne Foods. LLC )
1602 West Main Fenn's Thriftway j
Artesia, NM 111 N. Atkinson
Roswell, NM 85201
! (S03)Y 62753560
926 Food City

Atn: Stanley Santos
5400 Alameda

El Pasa, TX Tuons
(913, 779-3n041

721 Mecham
Ruidoso, NM

Amn: Jere Lawrence and Jay Lawrence
1219 East Broadway

Sweetwater, TX 79556

{915) 236-6351

L0633 Food City ]
1590 Georgee Dieter Aftn: Stanlex Santos
El Paso, TX 5400 Alameda |

El Paso, TX 79903
C{915) T79-3641
293 , MAL Enterprises, Ine, .

- 102 Caldwell Arn: Jere Lawrence and Jay Lawrence |

Belen, INM 1219 East Broadway
Sweetwater. TX 79356
(915) 236-6351

904 MAL Enterprises, [ne.

908
900 W. 2d Street
Roswell, NN

MAL Enterprises, [nc.

Aun: Jere Lawrence and Jay Lawrence
1219 East Broadway

Sweetwater, TX 79556

(915) 236-635]

$14392% | doc



[ Store Propertics

Third Party Purchaser

909
2513 N. Man
Roswell, NM

MAL Enterprises, Inc.

Atn: Jere Lawrence and Jay Lawrence
1219 East Broadway

Sweetwater, TX 79556

(915) 236-6351

954
321 S, Main
Anthony, TX

MAL Enterprises, [nc.

Attn: Jere Lawrence and Jay Lawrence
1219 East Broadway

Sweetwarter, TX 79556

{915) 236-6351

966
4340 W Ihinois
Midland. TX

MAL Enterprises, Inc.

Arn: Jere Lawrence and Jav Lawrence

1219 East Broadway
Sweetwater, TX 79550
(915) 236-6351

967
2208 Big Spring Road
. Midland, TX

MAL Enterprises. Inc.

Aun: Jere Lawrence and Jay Lawrence
1219 East Broadway

Sweetwater, TX 79556

1913) 236-6331

9%y
121G Main Strect
" Andrews, TX

MAL Enterprises, Inc.

Attn: Jere Lawrence and Jay Lawrence
1219 East Broadway

Sweetwater, TX 79356

{913 236-633]

1149924 1 doc







S

Supermarkets, Inc.

August 31, 2001

Dear Landlord:

Enclosed are the keys to your store leased by Furr’s Supermarkets, Inc. Furr's
hereby surrenders possession of the premises to you effective August 31, 2001.

Furr’s would like to discuss wit. you how best to dispose of the equipment Furr’s
owns that is in your store. Furr’s is willing to be flexible about selling the equipment to

you, selling th ent to a potential new tenant, or removing the equipment. Please
contact{Craig Franks ar 505/944-2683 so we can discuss how to proceed in a mutually
beneficia 0 deal with Furr’s equipment in the store. ™7 /7% 7)(_ }é 247 /

Soric of the equipment in the store may be leased to Furr’s by third parties. With
respect to such equipment. you will need to contact the equipment lessor to discuss
removal or other disposition of the equipment. 1 can provide you with the names and

addresses of the equipment lessors that have equipment in your store. My direct number
is 505/761-0931.

Verv tnilv vours,

I- . -
([L[ o«é’b}u /7 N
Carolyn Novis
Furr’s Supermarkets, Inc.

Furr’s Supermarkets. Ine.
PO. Box 10267

Exhibit D
Albuguergue, NOML 8T8

Phone: S05-998-3K77
Fax: S05-044-2677 @ S Recveled Paper






TGAAR PROPERTIES

MEMORANDUM
To Fure's Suparmarket's
Mr, Craig Franks
From: Qary M. Glasscock
Date:  September 13, 2001
Re: Store #966 ‘

4310 W. Illinois
Midland, TX

TGAAR Properties is willing to purchase all the equipment and all nuscellaneous itema remaining in the
swre for a toeal of $5,775.00, effactive immediately. This offar is subject to withdrawa! after September
17,2601, 2 5:00 p.m.

Very truly yours,

/u

Glasssock
Presud

Exhibig £

3300 North A, Building Twa, Suize 100 ; Midland, Taxas 73705 j’ 8915-885-1980 Fax 915-885-1242






Invoice

TGAAR West Texas, Inc. Invoice Number:
3300 N. A, Building 2 1163
Suite 100 \
Midland, TX 79705 Invoice Date:
USA Oct 12, 2001
Voice: 915-685-1980 _
Fax: 915-685-1242 Pagf'
Duplicate
Sold To: Ship to:

Furr's Supermarket

Ms. Carolyn Novis

P O Box 10267
Albuquerque, TX 87184

Customer ID Customer PO Payment Terms
FURR'S Net 1st ot Next Month
Sales Rep ID ' Shipping Method Ship Date ~ Due Date
" Airborne ' 1171701
Quantity - " THem T 77 " Description ~ UnitPrice | Extension
T T "~ EQUIPMENT STORAGE FEE FOR ~— ] 15, 000.00

! OCTOBER 2001 |

—_—— - —,— . [P e [ | —— . . —— s

Subtotal 15,000.00

Sales Tax
Total Invoice Amount 15, 000.00

Check No: Payment Received
TOTAL 15,000.00

exibh b



TGAAR West Texas, Inc.

Invoice
Invoice Number:

3300 N. A, Bullding 2 1164
Suite 100 -
Midland, TX 79705 Invoice Date:
Usa Nov 6, 2001
Voice: 915-685-1980 .
Fax:  915-685-1242 pagf'
Duplicate
Sold To: Ship to:
Furr's Supermarket
Ms. Carolyn Novis
P O Box 10267
Albuguerque, TX 87184
Customer ID Customer PO Payment Terms
FURR'S Net 1lst ot Next Month
Sales Rep ID Shipping Method Ship Date - DueDate
Alirborne 1271701
Quantty =~ = Tem FTT * Déstription UnitPricer @ Extension
- T NOVEMBER 2 UU‘J._STDRAGE FEE T 7T 1I5,000.00
]
| |
i
| ‘ | !
; !
‘ | | |
[ !' i |
. — - — . S
Subtotal 15,000.00
Sales Tax
Total Invoice Amount 15,000.00
Check No: Payment Received

TOTAL 15,000.00



Invoice

TGAAR West Texas, Inc. - Invoice Number:
3300 N. A, Building 2 1165
Suite 100 _
Midland, TX 79705 Invoice Date:
USA Dec 10, 2001
Voice: 915-685-1980 _
Fax: 915-685-1242 Pagf.
Sold To: Ship to:

Furr's Supermarket

Ms. Carolyn Novis

P O Box 10267
Albuquerque, TX 87184

Customer ID Customer PO _ Payment Terms
FURR'S Net 1st ot Next Month
Sales Rep ID ' Shipping Method Ship Date ' Due Date
" Airborne ' ' 1/1/02
“Quantty  Tem T ~ Description o - Unit Price Extension
T e T "TIDECEMBER 2001 STORAGE FEE~ ~ — 77 1 15,000.00
1 | |
| .

| |

! I
| .
- I
i 1
| ! |

| | ;
_ - - o - . o A

Subtotal 15,000.00
Sales Tax
Total Invoice Amount 15,000.00
Check No: Payment Received

TOTAL 15,000.00



Invoice

TGAAR West Texas, Inc. Invoice Number:
3300 N. A, Building 2 1166
Suite 100 .
Midland, TX 79705 invoice Date:
USA Jan 8, 2002
Voice: 915-685-1980 _
Fax: 915-685-1242 Pagf'
Sold To: Ship to:

Furr's Supermarket

Ms. Carolyn Novis

P O Box 10267
Albuquergque, TX 87184

Customer ID ' Customer PO Payment Terms
FURR'S ' ' Net 1lst ot Next Month
Sales Rep ID ' Shipping Method Ship Date "~ Due Date
" Airborne ' 2/1/02
i Quantity fem ] Description T UnitPrice ‘ “Extension
LT S ~—UANUARY 2002 STORAGE FEE — ~I5,000.00
!
|
|
| i ‘
Subtotal 15,000.00
Sales Tax
Total Invoice Amount 15,000.00
Check No: Payment Received

TOTAL 15, 000.00



Invoice

TGAAR West Texas, Inc. - Invoice Number:
3300 N. A, Building 2 1167
Suite 100 .
Midland, TX 79705 Invoice Date:
USA Feb 15, 2002
Voice: 915-685-1980 '
Fax: 915-685-1242 Pagf.
Sold To: Ship to:

Furr's Supermarket

Ms. Carolyn Novis

P O Box 10267
Albuquerque, TX 87184

Customer ID Customer PO Payment Terms
FURR'S ' Net 1st ot Next Month
Sales Rep ID ' Shipping Method Ship Date - Due Date
Airborne - 3/1/02
‘Quantity _]— tem ~ Description ~UnitPrice  Extension
— I “FEBRUARY 2002 STORAGE FEE’ R— ' " 10,000.00

Subtotal 10,000.00
Sales Tax
Total Invoice Amount 10,000.00
Check No: Payment Received

TOTAL 10,000.00



TGAAR West Texas, Inc.
3300 N. A, Building 2

Suite 100

Midland, TX 79705

USA

Voice: 915-685-1980

Fax: 915-685-1242

Sold To: Ship to:

Furr's Supermarket

Ma. Carolyn Novis

P O Box 10267
Albuquerque, TX 87184

Invoice

Invoice Number:
1168

Invoice Date:
Mar 12, 2002

Page:
1

Customer ID Customer PO Payment Terms
FURR'S Net 1st ot Next Month
Sales Rep ID Shipping Method Ship Date Due Date
" Airborne ' 4/1/02
Quantity tem ~— Description™ nitPrice’ ° Extension
T T MARCH 2002 STORAGE FEE T T T I0,000.00
I 1
| |
i !
!
i
i
i
i
Subtotal 10,000.00
Sales Tax
Total Invoice Amount 10,000.00

Check No:

Payment Received

TOTAL 10,000.00



Invoice

TGAAR West Texas, Inc. ' Invoice Number:
3300 N. A, Building 2 996
Suite 100 .
Midland, TX 793705 Invoice Date:
UsA Apr 18, 2002
Voice: 915-685-1980 .
Fax: 915-685-1242 Pagf'
Duplicate
Sold To: Ship to:

Furr's Supermarket

Ms. Carolyn Novis

P O Box 10267
Albuquerque, TX 87184

Customer ID Customer PO Payment Terms
FURR'S Net 1st ot Next Month
Sales Rep ID Shipping Method Ship Date Due Date
Airborne 5/1/02
TQuantity tem - Description " “UnitPrice | Extension
— R T 7" " EQUIPMENT STORAGE FEE T ~t— 10,000.00
i
|
|
|
i
|
| |
|
‘ I
Subtotal 10,000.00
Sales Tax
Total Invoice Amount 10,000.00
Check No: Payment Received

TOTAL 10,000.00



TGAAR West Texas, Inc.
3300 N. A, Building 2

Suite 100

Midland, TX 79705

usa

Voice: 915-685-1980

Fax: 915-685-1242

Sold To: Ship to:

Furr's Supermarket

Ms. Carolyn Novis

P O Box 10267
Albuquerque, TX 87184

Customer ID ' Customer PO
FURR'S '
Sales Rep ID Shipping Method
Alrborne
™ Quantity + ftem ' 3 Description
— T T  MAY 2002 STORAGE FEE

Check No:

Invoice
Invoice Number:

1169

Invoice Date:
May 8, 2002
Page:

1

Payment Terms
Net 1st ot Next Month

Ship Date Due Date
. 6/1/02
' Unit Price | Extension
1 —| T 10,000.00
|
I
i
Subtotal 10,000.00
Sates Tax
Total Invoice Amount 10,000.00
Payment Received
TOTAL 10,000.00
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JACOBVITZ, THUMA & WALKER
A PROFESSIONAL CORPORATION

ATTORNEYS AT Law TRLEPHONE

Rowaxr H. JacosviTz (505) 766-9272

DAVID T. THUMA 500 MARQUETTE N.W,, SUrTE 650 FAaCsiMILE

THOMAS D. WalKeR AL BUQUERQUE, NM 87102 (505) 766-9247
Tuly 3, 2002

VIA FACSIMILE (915) 6§6-2009
Robert K. Whitt

505 North Big Spring

Suite 402

Midland, TX 79701

Re: Former 's Store #966
Dear Mr, Whitt:

I spoke with the auctioneer, Walter Parker, and your chent can go ahead and
dispose of any remaining property in the maia portion of the former store.

I understand from talking with Mr. Parker that he was nol allowed into the back of
the store. Because of that, he does not know what is back there and whether there is
anything of value that is secured by the lenders’ secunity interest in Furr's equipment.
Because neither he nor I know what personal property may still remain in the back room
that the landlord refused to allow the auctioneer to sell or even look at, I cannot give you
permission to sell any of those items, if there are any.

I also understand that the landlord refused to let Mr. Parker sell four walk-in
refrigerators. These items are clearly trade fixtures and would be available for sale. Mr.
Parker says he could have received approximately 54,000 if he had been allowed to sell
the walk-in refrigerators. 1f you could let me know the status of those units and whether
the landlord has since sold them and kept 1I|c/ppu :

~

Very'truly youfe, 7
).{_...u*?) o
ﬂ/ /- ‘.l/"”‘
Gk e
For the Fum
DTT/mlh
ce: Panl Fish (via fax)

Jennic Behles (via fax)

Exhibit _EL_
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