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UNITED STATES BANKRUPTCY COURT_, o'clock ___ M

DISTRICT OF NEW MEXICO
In re: + 0CT 21 2002
United States Bankruptcy Court
FURR'S SUPERMARKETS. INC., Case No. 7-01-10779-&uqueryue, New Mexico
Chapter 7

Debtor.

AGREED ORDER GRANTING TRUSTEE'S MOTION TO ASSUME AND ASSIGN
EL PASO WAREHOQUSE LEASE TO SAFEWAY INC.

"This matter came before the Court on the Chapter 7 Trustee’s Motion to Assume and Assign
the LI Paso Warchouse Lease to Safeway Inc., filed July 3. 2002 and docketed as # 1735 (the
“Assigniment Motion™). and the objection thereto filed by the landlord El Paso Properties Corp. and
Janus Financial Corporation (together, the “Landlord™) and the Court, being duly advised in the
premises and noting that the parties to the contested matter and the proposed assignee Safeway Inc.
("Safcway™) have consented to the entry of this Order, hereby ORDERS:

1. The Trustee’s assumption of the real property lease at issue, which pertains
to the warchouse Jocated at 9820 Railroad Drive and 9601 Railroad Drive in El Paso, Texas (the
“L.easc"), which Lease has not been modified or amended (provided, however, that the extension
options under the Lease have been exercised) and a copy of which is attached hereto as Exhibit A. is
hereby approved. pursuant to 11 U.S.C. § 365(a) and (b).

2. The Trustee’s proposed assignment of the Lease to Safeway is hereby
approved. pursuant to 11 U.S.C. §365(f), subject to the terms of this Order.

3. Within ten business days after entry of this Order:

a. Safeway shall pay to the Trustee $200,000, in full satisfaction of all
obligations Safeway has to the Trustee with respect to the assignment of the Lease.
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b. The Trustee shall assign the Lease to Safeway “as is, where is,” with
no representations or warranties of any kind, except that by virtue of this Order (i) the Trustee is
authorized to convey to Safeway the estate’s interest as lessce in the Lease, and (ii) provided that the
payments in paragraph 3(d) are made, the assignment shall be and hereby is free and clear of any
liens, claims, or encumbrances against the Lease or the demised premises.

c. Safeway shall accept the assignment and assume all the rights and
obligations of the lessee under the Lease effective as of the date of the assignment; provided,
however, that nothing contained herein shall modify the liability, if any, of Safeway as the original
lessee/assignor under the Lease, except to the extent that such liability is discharged or satisfied by
the payments or other undertakings made by Safeway hereunder. Provided further, that the Trustee
acknowledges and agrees that neither she nor the estate are aware of any facts giving rise to any
liability of Safeway, other than with respect to past due rent, past due taxes, and the alleged repair
and maintenance obligations under the Lease as set forth herein, and that neither the Landlord nor
Furr's Supermarkets, Inc. has made her aware of any such liability.

d. Safeway shall pay to the Landlord past due rent in the amount of
$55.000 (which rent is attributable to the period before this case was converted to Chapter 7), and
shall pay to the appropriate taxing authorities the amounts that the taxing authorities require to be
paid for past due 2000 and 2001 ad valorem property taxcs, which payments shall cure all existing
defaults or breaches under the Lease in accordance with 11 U.S.C. § 365(b). except for alleged
defaults or breaches with respect to repair or maintenance obligations under the Lease as set forth in
paragraph 5 below.

4. Pursuant to 11 U.S.C. § 365(k) and the agreement of the parties, upon such

assignment the estate shall be relieved of all liability arising under the Lease, whether accrued before
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or after the date of assignment; provided, however, that the Trustee agrees to maintain insurance on

the demised premises until Safewav_has obtained insurance as reauired under the Lease. Further.

the Landlord shall look to Safeway and not the Trustee for the payments in paragraph 3(d) above,
October 2002 rent (which shall paid as required under the Lease as part of the quarterly installment
due December 31, 2002), 2002 property taxes, and all future obligations arising under the Lease,
provided, however, that the Landlord shall account for and give Safeway a credit in the amount of
$183.,168.70 (plus any accrued interest) for the payments received by the Landlord on account of the
2002 property taxes, upon the receipt of proof of payment of those taxes by Safeway to the
appropriate taxing authorities.

5. Pursuant to an agreement reached by the Landlord and Safeway, this Order
does not resolve any issues or disputes between Safeway and the Landlord over alleged breaches of
or defaults under the Lease relating to any repair or maintenance obligations of the lessee under the
Lease. Safeway has agreed to comply with all provisions in the Lease, including the repair and
maintenance provisions, and to the extent the Landlord disputes Safeway’s compliance with the
Lease. any such dispute shall be resolved in accordance with the Lease, by future agreement of
Safeway and the Landlord, or by enforcement of the Lease in a non-bankruptcy court of competent
jurisdiction.

6. Nothing contained herein shall constitute a waiver by the Landlord or Safeway
of any claims under any insurance policy for events transpiring during the Trustee's or Furr’s
Supermarkets, Inc.’s possession of the demised premises under the Lease; provided, however, that
if the Landlord receives any insurance proceeds on account of the condition of or damages to the

demised premises and Safeway has repaired that condition or damages, the Landlord shall pay such
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proceeds to Safeway. Further, nothing contained herein shall constitute a waiver of any rights or
claims that the Landlord might have against third parties who are not parties to this Order.
7. Any payments to the Landlord and any notices required to be given under the

[.ease to the Landlord shall be sent to the following address:

El Paso Properties Corp. and Janus Financial Corporation

Attn: P. Douglas Freedle

4224 Bay to Bay Boulevard

Tampa, FL 33629-6608.
Any notices required to be given under the Lease to Safeway as lessee shall be sent to the following
address:

Safeway Inc.

Attn: Chad Otten

5918 Stoneridge Mall Road

Pleasanton, CA 94588.
The person and place to which payments and notices are 1o be mailed may be changed by written
notice to the other party.

8. This Order shall be effective immediately upon entry. No automatic stay

under Fed. R. Civ. P. 62(a) or Bankruptcy Rule 6004(g) applics to this Order.

Signed this day of October, 2002.

- %//%ﬂ/t S

Honorable Jarﬁéswarzynski

i0 ;’Iti;eb)fr certify that a true ang correct cop
€ loregoing was either electronicall

tttr'?ansrr_mted. faxad. delivered or mailed tg
€ listad counsal and partiss on:

0CT 2 1 2007

Mary B. Anderson
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Submitted and approved:

JACOBVITZ,,

By: Attt

David T. Thuma
Attorneys for the Trustee
500 Marquette NW, #650
Albuquerque, NM 87102
(505) 766-9272

Attorneys for the Chapter 7 Trustee

MODRALL, SPERLING, ROEHL., HARRIS
& SISK., P.A.

Paul M. IYish
Attorneys for Heller Financial, Inc.
P.O.Box 2168
Albuquerque, NM 87103
(505) 848-1800
Attorneys for Heller Financial, as agent

BINGHAM, McCUTCHEON LILP

By: #EAﬁ/Zéﬁzz %{ﬁ@; / ?/é’é&_l’ z
Jonatfan B. Alter

One State Street
Hartford, CT 06103-3178
(860) 240-2969
Fax: (860) 240-2818
jonathan.alter@bingham.com
Attorneys for Metropolitan Life Insurance Company
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_Oct-IB-ZUﬂZ 03:10pm  From= T-068 P.00T/00T F-608

KRAFSUR GORDON MOTT P.C.

By:

Harrel L. Davig T

4695 N. Mesa Street

El Paso, Texas 79912

(915) 545-1133

(915) 545-4433 (telecopier)
Attorneys for E] Paso Properties Cotp. and
Janus Financial Corporation

ANDREWS & KURTH, LLFP

By:
. Michael Dalton
Jennifer M. Gore
600 Travis, Suite 4200
Houston, TX 77002
(713) 2204200
(713) 238-7324 (fax)
Attorneys for Safeway Inc.
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18-0ct-02 01:33om  From-KRAFSUR ~*ODON MOTT 0185454433 T-082 P.OT/OT  F=-B21
- ~— ~—

KRAFSUR GORDON MOTT P.C.

By;_jw M‘f

Harrel L. Davis T
4695 N. Mesa Street
El Paso, Texas 79912
(915) 545-1133

(915) 545-4433 (relecopier)
Anomeys for El Paso Propertics Carp. and
Janus Financial Corporation
ANDREWS & KURTH, LLP
By:

D. Michael Dalton

Jennifer M. Gore

600 Travis, Suire 4200

Houston, TX 77002

(713) 220-4200

(713) 238-7324 (fax)
Atnomneys for Safeway Inc.
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LEASE

From

EL PASO PROPERTIES CORP.,
Leswaor

SAFEWAY STORES, INCORPORATED,
Lassee

Dated am of March 1, 1973

EXHEIT
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THIS LEASE, made as of the lst day of March, 1973,
between EL PASO PROPERTIES CORP.,.I Delaware corporation, herein-
after referred to as Lessor, and SAFEWAY STORES, INCORFORATED, a
Maryland corporation, herelinafter :n?erred to as Lessee:

WITNESSETH: That in conasideration of the mutual agree-
ments herein contained, the parties hereto do hersby covenant
te and with each uth;r as follows:

ARTICLE FIRST (Property Descriptiocn): Lessor does
heraby lease ta Leases the real property dascribed in Schedule A
hareto and the bulldings and improvemants thareon,

S5ald premises are leased subject to such defects in
Lessor's title, sncumbrances, covenants, conditions, restric-
tions, easements, reservations and rights of way, If any, as
are nov existing with respect to wald premises, any state of
facte an accurata survey might show, zoning ruleg, restrictions,
requlations, resoclutions and ordinancas, and building rastric-
tione and gevernmental regulatlions now in ctl;ct or hereafter
adoptad by any governmental authorities having jurisdiction.

TO HAVE AND TO HOLD the above described premises,
together with the tanemants, hereditaments, sppurtenances and
sasemente thereunto belonging (herein called the Leased Premisss},
st the rental and upon the terms and conditions harein stated,
for a preliminary term commencing with the 19th day of March, 1973,
and eaxtending to and lncludlng the last day of Septembsr, 1971,
and for an original term of twenty-five (25) years, commencing
with the first day of October, 1973, and axtending to and includ-

ing the last day of September, 1998.

\



C C

ARTICLE SECCHD {Rent}1 Lessee does hereby agree to
pay without offset to Lesscr, as the rent of the Leased Pramises,
the respective amounts set forth in Schedule B hereto on the
drtes set forth in Schedule B, Sald payments shall be made by
checks or drafts payabla to The Ha?ional Shawmut Bank of Boston,
Trustes, and mailed to it at é0 Water Streat, Boston, Massachusetts
Q2109, Attepntion J. J. Quigley, or by checks or drafts made
payable to any other payes or maillad to any other address which
Lessor, or any successor in interest of Lessor, may in writing
designate. The rent for any fractional calendar quarterly peri-
od ahall be prorated.

ARTICLE THIRD (Taxes, Utllity Charges, etc): Lessae
agrees that i1t will pay all charges for electricity, water, gas,
tslephona and other utility services used on the Leased Premiaes.
Lessee further agrees to pay all taxes, assesaments (including
asgcasments for benefits from public works or improvements,
vhethar or not begun or completed prior to the commencement of
tha tarm of this Leasa and uh-th;r or not to be complete& within
said term), parsonal proparty taxes, water rents, rates and
charges, aewar rentas, and other governmental impositions and
charges of evary kind, and nature vhatsoever, extracrdinary ans
wall as ordinary, and each and every instalmant thareof, which
shall or may during the term hereof ba charged, laid, levied,
assasned, imposad, becoms dus and paysble, or bacome liens upon,
or arise in connection with the use, occcupancy or possession of
or grow due or payable cut of, or for the Leased Premises during
the lengs term or any renewal thereof. Lessee further agraes
to pay all taxes (including gross receipts or similar taxes}
which may be levied, assessed or imposed by the State of Texas -
er by any pollitical or taxing subdivision therecf, upon or
measured by the rents and other sums payable hereunder or the lnceme
arlsing tharefrom. Lesses shall not be required to pay any fran-

chise, corporate, estate, inheritance, succession, transfer, {ncome,
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profits or revenue taxeg of Lessor (other than all taxes, including
gross receipts and similar taxes, {mposed or levied upon, assesaszed
against or measured by the rents and ather sums payable hereunder
or the income arising therefrom) unless any such tax is imposed or
levied upon or assessed against Lassor in subatitution Eor or in
place of any other tax, asseasmant, charge or levy refarred te In
this Article Third, Taxas, water rents, ratea and charges, sewer
rents and cther governmental impositicns and charges assessed during
the term, but payable in whole or in instalments after the termipa-
tion of this Lease, and assesaments which are covered by bond, shall
be adjusted and prorated and Lessor shall pay the prorated share
thereof for the period subsequent to the term, and Lessee shall pay
the prorated share thereof for the term of this Lease. Lessee ghall
have the right to apply for the converslon of .any special
assesament for local improvements in order to cause the same
to be payable in instalments, and upon such converalon-Lellee
shall be obligated to pry and dlecharge punctually only such
of sald instalments as shall become due and payable during the
term.

At the written request of Lassor, Lesses shall
within sixty (60) days after such request produce and exhibit
to Lessor satisfactory evidence of the paymant of any tli-
ssasasment, or other charga constituting a lien on the Leased
Premises which has become due and payable,

ARTICLE FOURTH (Inatallatlion and Signs, etc,;

Removal of Fixtures; Painting): Lassee may place or install

on and/or in the Leased Fremises such fixtures and equipment
as it shall deem desirable for the conduct of business therein,
and may palnt the building improvements such colors as it
elects. Lassea shall have the exclusiva right, provided that

it shall first obtain any parmits required by any governmental
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aythorities, having juriséiction of the Leased Premises, to
paint and erect or authorize signa in and ovar the Leased Premises
and on the outaidé of the bullding improvements thereon, and
upoh the writtan request af Lessor will remove any such signs
upon the axpiration or the mooner termlnation of this Lease.
Personal property, fixtures and equipment used in the conduct of
Legnea's business (as diatinguished from fixtures and equipmant
used in connection with the operation and maintenance of the
building improvements) placed by Lessee or any subtenant or any
predecessor in interest on or in sald premises (even though placed
prior to the commencement of sald term}, shall not become a
part of tha realty, even 1f nailed or screwed or ptherwiase
fastened to the Leased Premlsen, but shall retaln thelr status as
pqrsonaliﬁy and may ba removed by Lesses st any time. Lessaa
may obliterate any signs or color effacts installed by lt.
Any damage caused to the Leaned Premises by the rumnval_o! such
property or tha obliteration of any signs or color effects
shall be repalired by Lessce at ity expense. Any trade fixtures
or personal property not used Iin connection with tha oparation
of the Leased Pramismes and balonging to Lassee or to any sub-
tanant, if not removed within twenty (20) days after expiration
or the sconer termination of thia Len;-, shall be deemed abandeoned
and shall become the property of Lassor without any payment or
offaet thersfor.

ARTICLR. ETFTH {lasssn's A2AUMOtion nf Liahilitv),

Lesses agrees that it will indemnify and save Lessor harmisss
from any and all liability, damage, expense, cause of action,
suits, claims, or judgments arising from injury to person or
proparty on the Leasad Premises, aor upen the adjoining streets
and sidewalks, Lessee further agrees to indemnify and save
Lessor harmless from any and all liabllity arising from any

failure by Lesses to perform any of the agreements, terms,
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coverants or conditions of this Lease cn Lessee's part to be
performed, 1In addition, Lessee agrees to furnish Lessor with
a cextificate extending to Lewssor the public liability insur-
snca coverage maintained by Lassee,

ARTICLE SIXTH (Repalrs, Alteratidns, and Improvements;
Gtate of Repalr on Termination; Future Development and Lexsee's
options with Respect Thereto): Lessea agreas that Lessor ghall
ba under no obligation to rebulld, replace, maintain or make any
repalrs to the Leased Premises, or to the improvements thereon
during the lease term or any renewal thereof. Leswee shall, at
all times during tha lease tarm or any renewal thereof, and at
its own cost and expense, put, keep, replace and maintaln in
thorough repair and good, safe and substantial order and condi-

tion, except for reasonable ordinary wear and tear under the
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provided that Lesasee shall first obtain any building and alteration

permits that may be required by nny_QQV¢rnm¢nt|1 authorities

having juriscdiction, At the expiration or termination of this

Lease, or any extension or renewal thereof, Legaee shall leave

the Leased Premises in good conaltio;, allowance baing made for

ordinary wear and tear, and Lessee shall not be required to restore

the Laased Premises to the condition in which the Leased Premises
(: are in as of the commencement of the term hereof, it being agreed

that Lessor shall accept the Leased Fremises with such alterations,

remodelling, additions, or new construction, ss may have been made

purasuant to the autharization contained in this Article Sixth.

Lessce agrees that it will not permit any mechanica', materialmen's

or other liens to stand against the Leased Premises for work or

mnterilil iiiniihei H'H in connection with any luci altera-
_ _ i P .

- = - Lesm __
Il.l t!_-; —.

provided, however, that Lessee shall have the right to contest

the validity of any such lien er claim, but upon a final deter-
mination of the validity thereof, Lessea shail immediately pay

any judgment or decree rendered against Lassee, with all proper
costs and charges, and shall cause any such lien to be released
of record without cost to Lessor.

Should Lagsee, during the original term hersof, alter,
ramodel or add to the improvements or construct new improvements
pursuant to the provisions of subparagraphs I, II and/or III

' ‘of this Article Sixth, and provided the cost thereof ls FIVE
HUNDRED THOUSAND AND NO/100 DOLLARS ($300,000), or more, Lassee
may, on completion of said improvements, offer to accept paymant
(; from Lessor for the cost thereof up to & maximum amount not to
exceed FIGKHT MILLION EIGHT HUNDRED THOUSAND AND NO/100 DOLLARS
(58,800,000) (Lassea's Offer). Should Lessmor accapt Lessee's
Offer, which acceptance shall be made in writing within sixty

{60} davs of the date of such offer, Lessor and Lesses shall
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enter into geod falth negotiations looking toward the execu-
tion and delivery of a written agreement of modification of
this Lease, which agreement shall provide for (1} payment by
Lessor to Lesmee of such cost within forty-five (45) days after
tha date of Lessor's acceptance of -néh offer, {1} x=n incremse
in the annual extended term rentals provided for in Article Six-
teenth by an amount equal to such cost multiplied by 3%, (3) an
increase in the quarterly original term rentals provided for in
Article Second in an amount sufficient to reimburse Lessor for
such cost, together with interest at a rate sufficient to finance
such cost, over a term of not lass than 15 years nor more than
25 years, (4) an increasme in the purchase pricas smet forth in
Schedule C attached heretoc and hereby made a part hereof which
shall be sufficient, at any given time, to allow Lessor to
recover the unamortized amount of such cost, togyether with accrued
interest therson at a rate sufficient to fipance ‘such cost, (S)
an extensicn of the original term of this Leasa to a date not
earlier than the maturity date of the Improvement Notes as defined
below and (6) such other changes and amendments of this Lease as
may be necessary and appropriate in view of such payment by Leasor
to Lessee. GSince Lessor's most llkely source of funds to make
payment for such cost will be the laguance and sale of notaes
{herein called Improvement MNotes) [ssued pursusnt to the
Indenture of Mortgage and Deed of Trust, dated as of March 1,
197) (herein called the Indenture), from the Company to The
Naticnal Shawmut Bank of Boston and W. B. Wadland, as trusteas
{herein called the Trustees), the parties agres that the
obligation of Lessor to make such paymant shall be conditioned
upon the sale of Improvement Notes and that the changes and amend-
ments to this Lease will be of such nature as will {a} permit Lessor
to sell the Improvement Notes in accordance with the terms of the
Indenture which will secure the Improvement Notes and the Note



Purchase Aqreen(f; dated March 1, 1973 (herein s:xled the Note
Agreement) between the Company and the Purchasers liated in

Exhibit A thereto (herein called the Purchasers) pursuant to

which tha Improvement Hotes will be sold, and (b} provide

increases in the original term rents provided for in Article

Second and the purchase prices set forth in Schedule C, sc as

to assure the purchasars of the Improvement Notes the payment of
interest and principal due thereon during the original term of

this Lease as such term may be extended. If (x} Lessee's Offer

to accept payment for such new improvements should not be accepted
by Lessor within sald sixty {(60) day pericd, or (y) Leasor and
Lasser are unable to agree upon the terms of modification of

thiz Lease, then at the option of Lessee {I) this Lease shall
continue in full force and effect and Lessor shall lncur no
liability under this Lease by reason of its refusal or inability

to pay Lessee for the costs of said improvements or (II) within

30 days after such 60 day perlod, Lessee shall have the right

to maka available to Lessor a commitment from the Purchasers

or thelr registered assigns or 8 commitment from other Institutional
Investors, a3 defined in the Indenture (together with a letter from
the Purchasers and thelr registered assigns refuasing such commitment},
agreeing to purchase Improvement Notes of Lessor pursuant to
Section 2.4 of the Indenturs and Lessor shall take advantage of
such commitment and issue its Improvement Hotes pursuant to sald
Saction 2.4, subject to the terms and conditions set forth in this
Article Sixth and subject to the provislons of the Indenture and
subject to the condition that the Improvement Notes shall actunllf
ba sold, within 120 days of tha raceipt of.Leslee's Of fer.,

ARTICLE SEVENTH {(Assigning and Subletting): Lessea
shall have the right to assign this Lease or to sublet the whole
or any part of tha Leased Premises for a period not extending
beyond the expiration of the original term of this Lease or of
any renewal term then in affect. 5hould Lassee assign this Lease

or sublet the whole or any part of the Leased Pramises, it shall



neverthelassa reA[:n primarily liable to Lessor as a principal

and not as a guarantor or a surety for full payment of the rent
and the performance and observance of Lessee's other obligations
under this Lease. Lessee agrees to notify Leswor in writing

of any assignmant or subletting, within thirty (30} days there-
after, and, on raquest of Lessor, to"iurnilh Leasscr with a
conformed copY ©f any subleas? which may be msde. In the avent
of Lessea's default in any of the provisions herecf, aftexr the
Leased Premises have been sublat by Lassee, Lessor may collect
rant from the sublessce but any collaction of rent from an
asuignee or sublessee shall not be deeﬁed a walver of the primary
liability of Lessea or as an acceptance by Lessor of the assignee
or sublessee a8 lessee. Any such sublease shall be subject to
termination by Lessor at its option on termination of this Lease
except in the instance in which this Lease is terminated and the
Leased Premisas purchased by Lessea.

ARTICLE EIGHTH (HoldIng Over): If Lessea holds over
or remailns in possession of the Leawad Premlle} after explration
of this Lease or after any socner termination thereof, without
any new laase of tha Leased Premises being entered into between
tha partias hereto, or any option harainafter contalned belng
axercised by written nbtica, such holding over or continued
possension shall, if rent is pald by Lesses and accepted by Les-
sor for or during any period of time Lesses holds over or remalns
in possessicn, create only a month to month tenancy at the last
quarterly rental {pro rated) and upon the terms {(other than
length of term, or optien for renewal, purchase or cancellation)
herein specified, which may at any time ba terminated by either
party by thirty (30) days® written notice given to the aother
party.

ARTICLE NINTH {Quiet Posmession): Lessor covenants
that Lessor is seized of the Leased Premises and has full right
to make this Lease, and that se long as Laasor is the owner

of the Leased Premises, Lesree shall have quiet and peaveful
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possession tharet( as agalnst any adverse claim O(-.JGIID!' ar
any party claiming under Lessor, subject to all exceptions to
the title in the title policy to the Leased Premises about to
be issued to Lessor in connection with its acquisition of title
to the Laased Premises.

ARTICLE TENTH (Lewsea's Default}: In casze Lesaes
shall fail to pay any instalment of rent or any tax, assessment,
water rent or sever rant for five (5) days after written notice

( from Lessor, or the agent or attorney of Lassor, that tha same
is due and payabls, or toc pay any other additional rent or to
comply with any of the other terms, covenants, conditions or
cblitations of this Lease for thirty (30) days after written
notice from Lessor or the agent or attorney of Lessor, then
Lassor, at the optlon of Lessor, may cancel and terminats this
Lease, ay well as all of the right, title and interest of Lessae
hereunder, by giving to Lessee not legs than five (5) dayws' no-
tica of such cancellation and terminatlon, and updn tha explca-
tion of the time fixad in such notice this Lease and tha term
hereof, as well an all of the right, titla and interest of
Lesnee hereunder, shall expire In the same manner and with
the pame force and effect, excapt as to Leasee's liability,
ap if tha expiration of the time fixed in such notice of
cancellation and termination wers the end of tha term originally
demised; and Lessor may re-entar upon the Leased Premises elither
with or without process of law, and ramove all perscns there-

from.__Lesses exvreggly agr : he exerclee bv Lewsor of

£:h prejudica in any way any other legal remedies avallable to

Lessor.

In the event of any such failure by Lensee to pay or
to comply am aforesaid, in which case gsach such failurs shall
be a default hereunder by Lessee and a breach of this Lease,

Lessor shall immediately and ipsc facto, notwithstanding any

10
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other provisions this Lease to tha contrary ln( ithout any
notice or other actlon by Lessor, becomes sntlitled to recover

from Lessee, and Lessee ghall pay to Lessor, as ligquidated damages
for such breach, all rent and other suma hereunder due and payable
to the date of payment, together with a sum equal to the amount by
which the rent and additional rent reserved hareunder from the date
of such breach to the date of expiration oi the term of thls Lease
excesdns the éal: and reasonable rental value of the Leased Premisen
for the wsame period, both dlscounted to the date of such breach at
the rate of five par cent (5%} per annum. Such accrued rent

and damages shall become due and payable to Lessor immediately
upon such breach and without regard to whether this Leass be
terminatad or not, and if this Lease be terminated, without

ragard to the manner in whilch it shall ba terminated. 1In
determining the fair and reasonable rental valus of tha Leased
Premises, the rental rellizeJ by any reletting, if any reletting
be accomplished by Lesgor before presentation of proof of such
liquidated damsges shall be required, shall be deemed p;lma

facie to be the falr and reasonable rental value ¢f the Laamad
Premises or the portion thereof so relet, as the cass may be,

So long as the term of this Leass shxll continue, the

rant rasarved herain for th._une:pir.d term of thia Leasa

after any such breach shall be reduced by the amount of such
liquidated damages aw may be paid to Lassor, such reduction

being applied proportionatsly to sach instalment of rent and
additional rent thersafter bacoming dums. During tha continu-
anc; of this Lesss after spuch a brsach and until such damagas
shall hava baen pald to Lessor, tha whole amount of esch instal-
went of rent and additional rent herein ressrved shall be due

and payable at ths time herein specified, and if by reason of

the subsequent payment of llguidated damages, and the resulting
reduction in reptal, Leasmor shall hava recelved a sum in excess
of all instalments as %0 reduced, becoming due after the breach
and before the collection of such damages, such excess mhall

ba refunded to Lassee upon the receipt of such liquidated damages.
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Ir L:s‘r. shall so re-enter, Lessor may(:upalr and
alter the Leased Premises in such manner as to Lesscr may aeem
necessary or advizable, and/ocr let or relet the Leased Premises
or any parts thereof for the wheole or any part ol tha remainder
of the term herein originally leased cr for a longer period,
in Lewsee's name, or as the agent of L;llee, and out of any
rant so collected or received Lesscr shall: first, pay to
itself the cost and expense of retaking, repossession, repairing
and/or altering the Leased Premises, and the cost and expense
of removing all persons and property therefrom; second, pay to
Jtself the cost and expenses sustained in securing any new tenants,
and Lif Lessor shall maintain and operate the Leased Premlses the
cost and expense of operating and malntaining the Leased Premises;
and, third, pay to itself any balance remaining on account of the
liabllity of Lessee to Lessor for the sum equal to all rent and
additional rent reserved hereln and unpaid by Lessee for the re-
mainder of the term herein criginally leased. Any entry or re-
entry by Lassor, whether had or taken under ;ummnry proceedings or
otherwise, shall not absolva or discharge Less;e from liability
hereundar.

Should any rent so collected by Lessor after the
aforamentioned paymants be lnsufficlent fully to pay to Lessor
a sum agual to all wsuch rent and additional rent raservaed
harein, the balance or deficiency shall be paid by Lessee
on the rent days herein apecifiad, that is, upon each of such
rant days Lessee shall pay to Laessor the amount of the daficiency
then existing; and Lassee shall be and remain liable for any
such deficiency, and the right of Leasor to recover from Lesses
the amount thereof, or a sum egqual to all such rent and additlonpal
rent reserved herein, if there shall be no reletting, shall
survive the imsuance of any dispossessory warrant or other
cahcellation or tarmination hereof) and Lesses hereby expressly
walves any defense that might be pradicated upon the issuance of

such disposseswory warrant or other cancellation or termination

hereof,
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suit o( uits for the recovery of such (.'iciuncy
or damages, or for & sum equal to any instalment or instalments
of rent and additjonal rent hareunder, may be brought by Lessor,
from time to time at Lessor‘'s election, and nothing herein
contained shall be deemed to require Lessor to awalt the date
wheareon this Lease or the term hereof would have explred by
limitation had thers been no such default by Lasses or no such
cancellation or tarmination,

Lesses heraby expreasly walves service of any notice
of intention to re-enter. Lessee hareby walves any and all
rights to recover or regain possession of the Leased Premises
or to rainstate or to redeem this Laase or other right of
redemption as permitted or provided by or under any atatuts,
law or decision now or heresftear in force and effect, in case
Lesses shall be dispossessed by a judgmant or by warrant of
any court or judge.,

In the svant of a breach or a threatened breach by
Lessae of any of tha agreements, terms, covenants or conditionws
hereof, Lassor shall have the right of injunction ko restrain
the same and the right to invoke any remady allowed by law or
in equity, am if specific remedles, indemnity or reimbursement
wate pot hersin provided.

In case Lessor shall default in the pesrformancs
of any covenant or agresment herein contained, and such default
shall continue for thirty (30) days aftar receipt by Leascr of
writtean notice thearsof given by Lasusa, its ;qunél or attorney,

than Lesssa, at ite option, may (1) ceasa paylng rent for such

time as such default shall continua or (2) pay any sums nacessary

to perform any obligations of Lessor hersunder with respect to
which Lessor shall be in default and deduct such sums frem the
rents theraafter to becoms due heresunder or (3} declare the
tarm anded and vacate the Leased Premises and be relisved from
all furthar obligations under this Laase. Except to the axtent

gtharwise axpreasly provided in this Lease, this Leas#2 shall not

13
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terminate nor nH(j. Leanee be entitled to any abdi.ment of rent
or reduction thereof, nor ahall the respective obligations of
LassoT and Lesses be otherwise affected, by reascn of damage to
or destruction of all or any part of the Leased Premises from
whatever causa, the taking of the Leased Premlses or any porticon
thereof by condemnation or otherwila,’ihe limi{tation, reatriction
or lawful prohlbltlon of Lessee's usze of the Leased Premises,
the interference with auch use by any private parson or corpora-
tion, or by reason of any sviction by paramount titls, Lessee's
acquigition or ownarship of all er any part of the Laasad
Premises otherwiss than pursuant tc an express provision of
this Leaase, or for any other cause whether similar er dissimilar
to the foregolng, any present or future law to the contrary
notwithstanding.

ARTICLE ELEVENTH (Damage by Fire, etc.): Lasses
agrees that it will, during tha preliminary and original terms
herect and during any renewal terms, at lts expense, take out
and keep in effect upon the Laagad Premises, fire insurance
with axtended coverage endorsement, written bf a responsbilse
insurance company or insurance companies authorized to do an
insurance business in the State of Texas in an amount sufficient
to pravant Lassor and Cassea from becoming co-insurers under
provisions of appllcable policies of insuranca but in any avent,
in an amount equal to not less than eighty per centum (80%} of
the insurable valua of the bullding Lmprovemants therson; sald
policy or policles of insurance to provide that payment for any
losses covared under or by waid poliey or policies of insurancs
shall ba made to Lessor and/or Lessse and/or any mortgages and/or
xsaignes designated by Lessor from time to time, as their respec-
tiva i{nterests may appear. Lesse? agrees that in the avent of loss
of or damage to saild building improvementa by fire or other
casualty during tha preliminary or origlinal terms or any renewal
term, Lessee shall rebulld or repair maid building improvements
or construct a new bullding on the Leased Premlises, in which

evant all lnsurancs procesds shall be pajd by mald insurance

4
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company or companles to be retalned by Lessee subject to the
provisions of this Article Eleventh. In such event the build-
ing improvements as reconstructed by Lessee shall have a value
not lass than the value cof the building improvsments as of the
data of the casualty and the buildin;'improvem.ntl, as rsconstruc-
ted, shall immediately become part of the realty and the property
of Lessor. Any bullding permit that may ba reagquired shall be
obtained by Lesase. If the cost to Lassea of such resbullding
and repairing of said building improvements is lesa than the
amount of insurance proceeds, Lessee shall ratain such axceas
insurance proceeds if such sxcess 1s less than $20,000. 1If
such excess is $20,000, or greater than $20,000, such axcass
shall be pald to Lessor on a date on which a rent payment is duas
pursuant to Schedule Bf thersafter, (i) Lessor's Cost {set
forth in Schedule C herasto) shall be reduced by the amount of
wuch excess lnsurance proceeda received by Lessor, and (11} the
rantals dus for the original and any renewal tarms of this
Lease, as set forth in Schedula B, shall be reduced 1n accordance
with the provisions of Schedule B, If the cost to Lesses of
guch rebuilding and repairing af esaid building {mprovementa
is greater than the amount of insurance proceads, Lesssze shall
pay such axcess cost. MNotwithstanding the payment of such
«xcess cost by Lessee, thls Leass shall continue in full effect
without medifleation, abatament or reduction of the rents set
forth in Bchadule B, the purchasa prices sat forth in Scheduls C
or all additional r.ﬁt or other sums payable heresunder.
Ratwithatanding any other provision of this Article Eleventh
to the contrary, should such fire or other casualty cccur at

any time during the preliminary or the original term and should

15



the Leased Pyremises be so damaged or destroyed in any single
casualty that they shall be economically unsuitsble for restor-
ation for Lessse's continued use and occupancy in Lessee's busi-
ness, as certified by a-Vice Fresident of Lessee, or If such
casualty shall cause damage to the Leased Premises in excess

of $3,000,000, then at Lassea's optlon, in lieu of rebuilding

ar rapaliring the Leasad Premisas, Lessee may, within ninaty (30}
days after such lows or damage, give written notice to Lassor
of Lexgee's inéention to terminate this Lease as provided for

in Article Fourteanth hereof, and as a part of sald notlce shall
offer to purchasa the Leased Premises upon the terms set cut in
aaild Article. If the damage to the Leasad Premises i{s not in
excess of $3,000,000, said notice shall be accompanied by a cer-
tificate of Lessee, signed by a vice president thersof, atating
that the Leased Premises are economically unsuitable for Les-
sea's continued use and occupancy in Lessee's business by rea-
son of such damage or destruction, If the dama;l to the Leased
Premises is in axcess of $1,000,000, maid notice shall ba ac-
companled by a certificate of Lassea, signed by a vice presi-
dent thersof, stating the dollar amount of the dsmiaga. In the

svent aald offer to purchass iz accepted by Lassor and the Leavad

Premisas purchased b}.bcuuqt. all ineurance proceeds shall be
paid by said insurance company or companies to and retalned by
Lesaee. However, should said offsr to purchase not be acceptad
by Lessor and this Lease be terminated as in sald Article Four-
taanth providad, Lessee shall be deamed to and does hereby agree
to relinquish all rights to the proceeds of any insurance in
effect upon said building improvements and such proceeds shall
be paid directly to Lessor by said insurance company or compan-
las. In the avent any mortgagee requirea that the proceeds Le

made payable to it, then, and in such svent, the proceeds shall
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be a0 paid to such mortgagee upon condition that said mortgagee
ahall agree to pay the maid proceeds to Lessees upon the restora-
tion of the Leased Premises as in this Article Eleventh provided
or upon the purchase of the Leased Premises by Lasses as provided
for in Article Pourteenth, )

Regardless of the cost of rebullding or taplirlné snid
building improvements, should ths fire or other casualty oceur
during a renewal option term, Lessee shall have the right
to elect to rebulld or repair said bullding improvements, in
which event all insurance proceeds shall be pald to Lessee ay
hereinabove set forth. Should Lessee slect not to rebuild
or repair sald building improvements, Lasses shall, within ninetv
(30) days after much }osa or damage, qlve to Lessor thirty (30)
daya' notice in writing, cancelling and terminating the
renewal term than in effact. On expiration of aaid thirty
(30) days' netice, the renewal term shall cesss and terminate
and all insurance proceeds shall be paid directly to Lessor
by said insurance company or companies.

Lesses shall procura polici.i for such insuranca for
a perlod of not less than ons year and shall deliver to Lessor
such policias and shall procure renewals thersaof from time to
time at laast twenty (20} days befora the expiration thereof.

NHo abatemsnt, diminution or reduction of rent, ’
charges or othar compensation shall be claimed by or allowed
to Lessea, or any perscons claiming under L{t, under any circum-
stances, wnather for inconvanience, discomfort, intarruption of
business, or otharwise, arising from the making of alterations,
changes, additionsz, improvements or repairs to any kuildings
now on or which may hereafter be erected on the Lansed
Pramises, by virtue of or arising from, and during the restora-
tion of the Leased Pramises after the destruction or damage

thereof by fire or other cause.
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MATICLE TWELFTH (Easements; Dedlcation; Annexation)

Condemnation): Lessor agrees, from time to time during

the preliminary and the original terms of thils Leame and

during any renewal terms: (a) to grnﬁi easements affecting the

Leaged Premises; (b) to dedicate or convey, as requlred,.portions

of the LeAned Premises for road, highway and other public purposes;
and (c) to execute petitions to hava the Leased Pramises or a portion

or portions thereof annexed to any municipality or included

within any utllity, highway or other improvement or sarvice

district. If any monetary consideration is recaived

a3 a result of the granting of any such essemsnt or the dedica-

tion or conveyance of any portion of the Leased Premises as
hereinabove praovided, such consideration ashall be paid to

Lessee. HNotwithstanding the granting of any auch easement or

such dedication or conveyance, the rents set forth in Schedule

B and the purchase pricesa sa2t forth in Schedu%e C shall continue
in affect without any modificaticn. Lewsor agrees to cooperate
fully with Lessea to execute any instrument necessary or desir-
able under the laws of the State of Texas and to coopsrate

with Lassae in any other way in order for sald actions to be
effactivaly exercised, As a condition precedent to the axerclae
by Lessor of any of the actions stated in this Article Twelfth,
Lesses shall inform Lessor in writing of the action to be taken
and shall certify to Lassor, in a cartificate axecuted by a vice

- presidant of Lessee, that in Lessee's opinion, such action will
not sdversely affect elther the market value of tha Laased

Premises or the use of tha Leased Premises as a distribution

warehouse,

18
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In the event that any person or corporation, municipal,

public, private or otherwise, shall at any time during the pre-
liminary or the original term hereof condemn and acquire title to
any portion of the Leased Premlses, or. to any easement therein,
in or by condemnation proceedings puétulnt to any law, ganeral,
special or otherwise, which condemnation shall maka the Leliad
Premises economically unsuitable for usa as a distribution ware-
house, Lassee may alect within thirty (30) days after such con-
deamnation or acquilsition of title by such person or corporation,
to give written notice to Lessor of its intention to terminate
this Lease as provided for in Article Fourteenth herecf, and as
a part of said notice shall furnish a caertification, executed

by a vice president of Lesses to the effect that such condemna-
tion has made the Lllleé Premimsas aconomically unsultable for
use as a distribution warehouse, and shall offer to purchase

the Leassd Premises from Lessor upon the terms set out in
Article Fourteenth hereof. In the event such offer to puréhlsu
is accepted by Lessor within the time and in the manner In
Article Pourteenth provided, and the Loased Premises sre
purchased by Leasea, Lessee shall bs mntitled to and shall
receive any and all awards or payments mada in said condemna-
tion proceedings, and Lessor shall assign, and Lessor does
hereby assign and transfer to Lessxee guch award or payment as
may be made. S5hould sald offer to purchase not be accepted by
' Leassor and this Lease ba terminated aw provided for in Article
Fourteenth, any and all award or payment made in such condemna-~

tion proceadings in respect only of the Laased Premises shall

be pald to Lessor; provided, however, that Lessee shall be

entitled to receive and rstaln any award or payment made in

respect of the loss of, or damage to, Lessee's leasehold interast.

Should Leasee, howaver, remain in possassion and not elect to
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give such notice of termination of thias Lease, this Lease
shall be deemed to continue as to the remalning porticon of the
Leased Premises. In such event, or in event of any condemnatjon
of any portien of the Leased Premlses, or any eassement thereln,
which shall not entitle Lessee to qlv-fnatlca of ita intention
to terminate this Lesse as herelnabove provided, Lessee shall
be entitled to and shall receive, wubject to the provisions
of this Article Twelfth, any and all awards or payments made in
maid condamnation proceedings, in respect to the damage to
Lessee's leaasehold interest and also in respect to the damage
to the Leased Premises, and Lessor shall aselgn, and Lessor
does hereby assign and transfer to Lesses such award or pay-
ment made in respect of damage to the Leased Premiges. With
the proceeds of the award or payment so assigned to Legsee,
Lessea shall pay all appraisal fees, attorney's faes and other
expense connacted with said condemnation proceedings and shall
make sll repairs or alterations (if any) to the Leased Premises
made nacessary by such condemnation; should such expense and
the cost of such repalrs or alterations be less than the award
or paytant so asslgned to Lessee, Lesssa shall keao the remain-
ing balance of such award or payment (such remalning balance
being herelnafter referred to as net surplus award) Lif the net
surplus award is less than 520,000. If the net surplus award
is $20,000 or greater than $20,000, the net surplus award shall
ba paid to Lesaor on a date on which a rent payment is due pur-
suant to Schedule By thereafter, (1) Lesacr's Cost (set forth in
Schedule ¢ hersto) shall be reduced by the amount of the net
surplus award received by Lessor, and (ii) the rentals due for
the original and any renewal terms of this Lease, ay set forth
in Schedule B, shall be raduced in accordance with the provisions
of Schedule B, Should such expense and the cost of such repalrs
or alterations be in axcess of the award or payment sc assigned

ts Tar‘ g, Lessee shell pay any such excess cost, Notwlthstanding
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this payment of such exceas cost by Lessee, this Lease zhall
continua in full effact without modification, abatement or
reduction of the rents set forth in Schedule B, the purchase
prices sat forth in Schedule C or the“additional rent or other
sums payable hereunder.

Should the entire Leased Premises be condemned at any
time during the prealiminary or the original term of this Lease
the Lesmas shall glva written notice to Lessor of Lessesa's in-
tantion to terminate this Lease as provided for in Article Four-
teanth herecf, and as a part of said notice shall offer to pur-
chase the entire condemnation award minus any expenses incurred
by Lessor in connection therewith upon the terms set out in
Article Fourteenth, In the event sald offer to purchase is not
accepted by Lassor this Laase shall terminate as providad in Article
Fourteenth and Lassae does hareby ralingquish all rights ta the con-
demnation sward and the entire award shall be payablas to Lessor.

Should the use or occupancy of the Leased Premises or
any portion thereof ba temporarily requisitioned by any govern-
mental authority, civil or military at any time during the
preliminary, originsl -or any renswal te;m of this Leasa, then
this Lease zhall, notwithstanding such temporary requisiticn,
continua in full effect without abatsmsnt, modification or
reduction of the rents set forth in Schadule B, the purchase
prices smet forth in Schedule C or the additicnal rant or other
aums paysble by Lesses hereunder, and Lassee ahall, at its axpense,
rebuild, replace or rapair any damage caused by much temporary
raquigition, so that, after the completlon of such work, the bulld-
ing improvementa have a value not leas than the value of tha build-
ing improvements as of the date of such temporary requisition,
except for ordinary wear and tear. In the event of any such

temporary requisition, Lessee phall be entitled to receive the
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portion of any award or payment payable for the period such
temporary requisition occurs during a term of this Lease,

Should the entire Leased Premliaes be condemned
during an optional renewal term, Les:eerlhall, within thirty
(30} days after such condemnation, either (a)} terminate the
renewal term then in effect, or (b} remain in possession and
repalir and alter the Leased Préemises to the extent made
necessary by such condemnation. If Lesses elects to terminate
the reneval term, Lesses shall give to Lesasor thirty (30)
days' notice, in writing, cancelling and terminating such
renewal term. On expiration of sald thicty (30) days' notlce,
tha renewal term shall cease and terminate. 1In such event,
Lessee shall be entltled to recelve and retaln any award or
payment made in respect of the loss of, or damage to, Lessee's
lsasehold interest and Lewsor shall be entitled to receive and
retain any award or payment made in respact of the Leased
Premises, Should Lessee, however, elect to remain in possession,
the renswal term shall continue as to the remaining portion of
the Leased Premises. In such event, Lesasees shall be entitled
to and shall receive lnﬁ and all awards or payments made in said
condemnation proceedings, in respect to the damage to Lessee's
laasehold interest and alsc in respect to the damage to the
Loasad Premises and Lasyor swhall assign, and Lessor does hereby
assign and transfer to Lassee such award or payment made in
raspect of damage to the Leased Premises. With the proceeds of
the award or payment #0 assigned to Lassee, Lessea shall pay
all appralsal feas, attorneys' fess and other expenses connected
with said condemnatlon proceedings and shall make all repalirs
or alteraticns (if any) to the Laased Premises made necessary

by such condemnation to the axtent of the proceeds of the
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award or payment remaining after the payment of such expenses:;
should such expenses and the coat of such repairs or alterations
be leas than the award or payment so assigned to Lesses,
Lessea shall pay to the Lessor the re;nlnlnq balance of such
award or payment without any modification, abatemant or reduc-
tion of the rant set forth in Schedule B, additicnal rent or
other sums due hersunder.
In the svent any mortgagee requires that all awards
and payments made in such condemnation or requlisition procmedings
be made payable to it, then, and in such eveant, such awards
and payments shall be so paid to such mortgagee upon condition
that sald mortgagee shall agree to pay such awards and pay-~
ments to Lassea upon the restoration of the Leased Premlass
as in this Articla Twelfth providad or upon the purchane of
the Leasad Premises as provided for in Articla Fourteenth.
ARTICLE THIRTEENTH (Noticem): Any notica provided
for herein shall be given by registered Unlted States mall,
postage prepald, addressed, if to Lessor, to the parson to
whom the rent is then payable at the address to which the
rent {8 then wailed, ;id, if to Lesses, to it at Qakland,
californis 94660, The peracn and the place to which notices
are to be mailed may be changed from time to time by alther
party by written notlce given to the othar party.
ARTICLE FOURTEENTH (Lassee's Right of Termlnation))
Lessar agreeg that if Lesszee has discontinued or determines
to discontinue its use of the leased premises as a distribution
wharehouse, Lesses mhall have the right, subject to the following
conditions, at its option, to terminate this Lease. Except
where the rlght accrues pursuant to the provisions of Article

Eleventh or Article Twelfth, such option to tarminate shall
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not be exercised prior to the expiration of the tenth year of
the original term. In the event Lessce desires to excrcise
this option and to terminate this Lease, it shall glve written
notice to Lessor of its intentio% to terwinate this Leane and,
ac a part of such notice, Lesseé-lhnll furnish Lassor a certifi-
cn;ioq and ;greement, exacuted by a vice president of Lessee,
stating that Lessee has discontinued its vEe of the Leased Prem-
iges aé a distribution warehouse, or will discontinue its use aof
the Leased Premizes as a distribution warehouse within ninety
{90} days after purchase of tha Leascd rremises {or the condemna-
tion award) as hercinafter provided, and shall offer to purchase
the Leased Premises (or if Lessee exercises its option to termi-
nate this Lease pursuant to Article Twelfth upon the occurrence
of a total taking ét the Leaged Premises, Lessee shall offer to
purchase the award or payment made in consideration of such tak-
ing minus any expenses incurred Ey Lezsor in connection therewith,
herein called the Net Award) from Lessor for the applicable price
computed in accordance with the Schedule C (herein referred to as
the Purchase Price}.

In the eYent Les#sor elects Lo accept said offer
to pﬁ:chase, Lesnor shall, within mixty (50} days after the
date of Lessee's notice to Lessor, deliver to Lessee written
notice of such lCCcptlACe, and shall open or cause an escrow
to be opened with a tiltle insurance company, approved by The
National Shawmut Bank of Boston, doing business in the area
in which the Leased Premises ara located and mhall deposit
in sald escrow a properly executed grant or warranty deed,
and such other instruments and authorizations as may be nec-
esmary to convey ko, and vest in, Lessee (1) 1f Fessee 1is
purchasing the Leased Premises, such title to the Leased
Premises as will enable, upon the escrow completion, to ob-
tain from a title inzurance cocmpany gatisfactory to Lessee, an

owner's policy of title insurance in the amount of the purchase
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price paid by L( ee, insuring Lessee, or 1iF ti( insurance

is not available, a title opinion written by an attorney
designated by Lessee substantiating that it is the unencumbered
fee title owner of the Leased Premises, free and clear of any
mortgages or deeds of trust (which shall be released or
reconveyed of record by Lessor in thé escrow settlement) and
free and clear of any othar liens, charges, encumbrances or
exceptions, except such as may have been in existence at the
time of Lessor's acquisition of title to the Leased Premises,
providad, howewver, and Lessee agrees, that Lessee will take
title to the Leased Premisecs subject also to any other liens,
encumbrances and axceptions not caused or cre;ted by any leswsor,
and to all zoning rules and rastrictions, regulations and
ordinancas that ara applicable to the Leased Premises on the
dates of conveyance thereof to Lessee and subject to any vicola-~
tions of pullding codes, fire laws and cother laws and regula-
tions that are in existence an of ssld date; or (ii) if Lassee
is purchasing ths Net Award, such title to the Net Award will
enabla Lessees to recelve the Net Award., Lesaor shall potify
Lesses of the opening of tha escrow and of its deposit therein
of tha deed and other instruments and authorirations, if any,
necassary to convey to Lesaee title to the Leased Premlses or
the Net Awvard, as the case may be, as herainabove provided,

and Lessees shall, at or prior to the expiration of one hundred
twenty (120} days from the date of Lessee's notlce to Lessor,
deliver to the escrow holder the Purchase Price, with its
instructions for the completion of the sscrow In accordance
with tha terms hereof. If Lessee purchases the Leased Premises
as herein provided Lewsee shall pay rent to the date of its
purchase of the Leased Premiseg or the Het Award, as the case
may be, and the charges covaring the ascrow fee, racording fee,
premium for an owner's policy of title insurance, if spplicable,
and the cost of any applicable documentary stamps and any

applicable state and local astamp taxes and othar like qpsts and
charges,
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Should written notice of the acceptance of Lessee’s
offer to purchase not be glven toc Lessee within sixty {60)
days after the date of Lessec's notice to Lessor, or should
Lesgor, after having accepted Lessee's offer to purchase
fail, or be unable within ane hundrcd,twenty (120) days after
said date of Lewsee's notlce to Lessor, to deposlt with sald
ascrow holder such deed, instruments and authorlzations as
may be necessary to vest such title in Lessee ag 12 herein-
above provided for, then this Lease shall terminate at the
expiration of such one hundred twanty (120} day period. 1In
the event of such termination, all parties hereto shall be
discharged from their liabllity by reason of this Lesase and
kthe provlisions with respect to the purchase of tha lLeased
Premises and the Kat Award hereln contained, and this Lease
shall be of no furthet.!orce or effect. Lessee shall pay rent
to the date of termination and shall vacate and remove its
proparty from the Leased Premises by such date oi termination,
and as of such date proper adjustment shall be made in respect
of taxes and unexpired insurance premiums.

Notwithstanding any provision of this Lease, during
the preliminary or the original term of this Leass, this Lease
shall terminate, and tﬁn purchass date for the Leased Premises
shall be, only on & date on which a rent paymant la due pursuant
to Schedule B.

ARTICLE FIFTEENTH (Bankruptcy): If (i) Leswae should
make an assignment for the benefit of creditors or file any
petition or institute any procsedings under the Bankruptcy
Act, either as such Act now exists or under any amendment
thereof which may hereafter be enacted, or under any other Act
or Acts, either as a bankrupt or as an insolvent, wherein or
whereby Lessee seeks to be adiudicated a bankrupt or to be
discharged frcm any or all of its debts, or to affect a plan
or recorganization, or for any other similar relief, or if a

receaiver, trustes or liquldator feor all or a substantial part
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of the business or Lessees should be appointed by any court
upon the petition of Lessee, or (i1} if any such petition or
proceedings of tha same or similar kind or character be filed
or taken against lessee, or if any rfc-iver, trustee or
liquidator for all or a lub!tlntlll.plrt of the business of
Less.; should be appointed by any court Iln any proceeding
brought agalnst Lessees and such patition or proceedings should
not be set aside or dismissed or tha appointment of sald
receiver, trustes or liguidator revoked within ninety (90)
days, then, in any of such events, Lessor may, at Lessor's
option, cancel and terminate this Lease on the giving to Lessee
of not less than five {5} days' notice 1ln writing and upon the
expiration of the time fixed in such natice thia Lease and the
term hereof, as well a; all of the right, title and interest
af Lessse hereupder, shall expire In the sama manner and with
the same force and effect, except as to Lesmso's liability,

as 1f the expiration of the time fixed Iin such notica of
cancellption and termipnatlon were the end of tha term hereln
originally leased.

In any such svent, sach of which shall be a default
hereunder by Leasee a#d a breach of this Lease and in the evant
of any other default hereunder or breach hereof, Lessor shall
immediately and {pso facto, natwithatanding any other provislens
of this Laase to the contrary and without any notice or other
action by Lessor, become antitled to recover from Lessee, and
Laszea shall pay to Lessor, as liquidated damages for such
breach, all rent and other -uml_pnyable hereunder due and
payable to the date of payment, tegether with a sum squal to
the amount by which the rent and additional rent reserved
hereunder from the date of such breach to the date of expiration
of the term of this Leasma exceeds the fair and reasonable

rental value of the Leaged Premises for the same period, beth
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discounted to the date of such hreach at the rate of five
per cent (5] per anpum. Such accrued rent and damages shall
become due and payable to Leasor immediately upon such breach
and without regard to whether thls Leass be terminated or
not, and 1if this Lease be terminatc&, without regard to the
mannar in which it shall be terminated. In detarmining the
fair and reasonable rental value of the Leased Premises, the
rental realized by any reletting, LIf any reletting be accomplished
by Lessor before presentation of proof of such liquidataed
damages shall ba required, ahall be deamed prima facie to be
the fair and reaszcnable rental value cof the Leased Preminmen
or the portion thereof so relet, as tha case may be., If and
#0 long as the term of this Lease shall continue, the rent
reserved hereln for tﬁ; unexpired term of this Leasa after any
such breach shall be reduced by the amount of auch liquidated
damages as may be paid to Lessor, such r&duchion.being applied
proportionately to each instalment of rent and additional rent
thersafter becoming due, During the continuance of this Lsase
after such a bresch and untll such damages shall have been
pald to Lessmor, the whole amount of each ilnstalment of rent and
additional rent herei; resarved shall ba dus and payable at
tha time hersin specifised, and if by reascn of the subseguent
payment of liquidated damages, and the resulting reduction in
rental, Lasscr shall have recelved a sum in axcess of all
instalments as so reduced, becoming due after the breach and
before the collection of such damages, such excess shall be
refunded to Lessea upon the receipt of wsuch liquidated damagen.
Maothing In this Article Fifteenth contained shall
limit or preiudice the right of Lessor to prove and obtaln as
ligquidated damages in any bankruptcy, insolvency, recaivership,
recrganization or dissolution proceeding an amount egual to the

maximum allowed by any atatute or rule of law governing much
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proceeding and in effect at the tima when such damages are to
be proved, whether or not much amount be greater, equal to or
leas than the amount of the damages referred to In tha preceding
paragraph. The termination of this Laase puraqln‘.to this
Article Fifteenth shall not be con:tru;d ad & waiver by Lessor
of any ;ight to any such damages that may be proved on tha
rejaction or termination of this Lease through such bankruptcy,
insolvency, receivership or dissclution proceedings on the part
of Leases or its representatives in interest, the recelver,
custodian, trustee or other parties in interest, through the
court having jurisdiction in the proceeding.

In the event of any default hereunder or breach heraof
by Lesses, Lassor shall, in additlon to the rights set forth
above in this Article F{fteenth, have the right to require that
Lessee purchase the Leased Premises at a price determined in
accordance with Schedule C hereto on the date on which the next
rent payment is due pursuant to Schedule B following written
notice of such requirement from Lessor to Lesszees. Lessor shall
transfer and convey the Leased Premises to Lessee on such date
upcn the terms and provisions set forth in Article Fourteenth
herecf as 1f Lessor had accepted an offer by Lessee to purchass

the Leased Premises; except, however, that (A} the time pericds

referred to in Article Fourteenth shall be adjusted to
effactuate sald purchase on the data detarmined pursuant to this
Article rifteanth and (B) thle Leass shall in no event terminate
until éh- Leased Premises shall have been conveyed and the pur-
chase price thersof and all other sums due under this Leasa
shall have been palid.

ARTICLE SIXTEENTH (Lessee's Option Privileges):
Lessor hereby grants to Lessea, the right, at Lessee's option,
to extend the term of this lease for six (6) separate and ad-
ditional pericds of five (5) years each after the expiratlion

of the original term hereof at an annual rental which shall be
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pPayable in the amounts and on the dates specifled in Schedule

B and upon the terms {other than length of term and quarterly
rental) herein specified. These options shall be exercised

by written notice given to Lessor or delivered or malled to
Lengor, at ‘the address at which the rent is then payable, at

least one hundred twenty {120) days before the sxpiration of the
original term hereof, or, in the event Lassea has previcusly ex-
s#rcisad one or mora options herein given, much notice shall be
given at least one hundred twenty {120) days before the expiration
of the option term then in effect. The parties hereto agree that
2 hew lease need not be executed upon the exercise of any of these
options, but that this Lease will remaln in full force and

effect, changed only as to tha matters specified in tkis Article,
edcept that there shall be no option of further renewal

following the expirationh of the sixth renewal term, ahd except
that Lessea may, on the giving to Lessor of a slx (6} months'
written notice, cancel any option term then in effect.

ARTICLE SEVENTEENTH (Compliance with Laws): Lessee
agreas throughout the preliminary or the original term of this
Leage or any renewal theredf to comply with all laws, ordinances,
orders, rules, requlations and requirements of all governmental
authorities having jurisdiction of the Leased Premises including,
without limitation, those raquiring structural changes. Lessee
may contest tha validity of any such laws, ocrdinances, orders,
rules, raqulations and requirements but shall indemnify and hold
Lemsor harmless against the consequences of any violation thereof
by Lewsee. Upon the written requeast of Lessor at any time or
from time to time, Lessse will furnish to Lessor coplies of all
certificates of occupancy and hullding permits which it shall
havye abtained with respect to the Leassd Premises, und an

vpinlen of its counsel to the effect that all applicable zoning
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ordinances and regqulations and requirements applicable to the
Leased Premises have been complied with.

ARTICLE EIGHTEENTH (Remedies fumulatlive): No remedy
herein conferred upon or reserved tOlL.llOr or Lessse {&s
intended to be exclusive of any other remady herein or by law
provided, but each shall be cumulativa and shxll be i{n addi-
tion to svery other remedy given hereunder or now or hereafter
existing at law or in equity or by statute.

ARTICLE HIRETEEMTI (Additional Rent]: This is a nat
leass, it being tha intention of the parties hareto that Lessee
shall pay as additiocnal rent, without offset, all costs of
malntenance, taxes and othar charges that are assessed or lav-
ied against l;id premis;;, including without limitation the
coste, taxes and charges set forth in this Lease, _A11 taxas,
charges, coasts and expensey which Lassee aAssumes or agraes to
pay hereundar, together with all interest and penaltias that
may accrus tharecon in the event of Legsee's fallure to pay the
same as harein provided, all other damagas, costs and expenses
which Lesszsor may uut!er_or incur, and any and all othat sums
which may become dus, by reason of any default of Lesmee on
Lesgsse's part to comply with the covenants, Agreements, tarms
and conditions of this Lease on Lessea's part to be porfarmed;
and each or any of the, shall be deemed ta be additlonal rent
and in the ¢vent of non-psymant Lssscr shall have all the
rights and remedies herwin provided in the cawss of
of rent.

ARTICLE TWENTIETH (No Waiver): The fallure of Lessor
or Lesses to insist upon a strict performance of any of the
agreements, terms, coverants and conditions herscf shall not be

deemed a walvar of any rights or remedias that Lessor or lLessee
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may have and shall not be deemed a walver of any subsequent
breach or default in any of such agreements, terma, covenanta
and conditions.
ARTICLE THENTY-FIRST (Definitions): The term “Improve-
ment Notas” has tha meaning specifjied in_nrticle Sixth.
. The term "Indenture” has the meaning specified in

Articla Sixth.
The term “Leased Premises™ has the meaning specified in

Article First.

The term "Leamor” ag uged hereln ghall mean cnly
the owner or the mortgagee in possession for the time being
of the Leased Premises, so that In the event of any sale or
sales of the Leased Premises the praceding Lessor shall be and
hereby i3 entirely freed and reliaved of all agreements,
covenants and obligaticns of lesasor hereunder, and it shall
be deemed and conatrued without further agreament between
the partlies or their successors in interast or betweaen the
parties and the purchaser at any auch sale that such purchaser
has assumed and agreed to carry out any and all agreements,
covanants and obligations of lesaor hereunder.

The term "insurable value® shall mean, with respect
to the building improvements located on tha Leased Premises,
tha replacement value less depraciation of such bulilding

improvements at the time of losa thereof or damage thereto by

fire or other casualty.

ARTICLE TWENTY~SECOMD (Table of Contents; Article Headlings):

The table of contents and the article headings herein contained
are inserted only as a matter of convenlence and for reference
and in no way define, limit or describe the pcope or intent of

this Lease nor in any way affect the terms and provisions herecf.
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ARTICLE TWENTY=THIRD {(Separabillty}: If any term
or provision of this Lease or any application thareof shall be
invalid or unenforceable, the remainder of this Lease and any
other !pplication of such term or prbvinion shall not be

affected thereby.

ARTICLE TWENTY-FOURTH (Binding Effect): Each and all
of the covenants, terms, agresments and obligations of this
Lease shall extend to and bind and inure to the benefit of the
successors and/or assigns of sald parties herato; herein
the singular number includes the plural and the masculine
gender includes tha feminine and the neutar. This Lease may
not ba changed or mcdified sxcept by & writing smigned by
Laasor and Lessea. .

ARTICLE TWENTY-FIFTH {Schedules): The following
are Schedules A, B and C referred to in this Lease and hereby

made a part hereof,
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SUHEINILE A

El Paso, El Paso County, Texas

PARCEL A

A parcel of land lylng within and belng a pertion
of Tr;ct 3L in Section 43, Township 1, Block 80, of the Texas
akd Pacific Railway Company Surveys, City of El Paso, E! Ppso
County, Texas and being more particularly described hy metes
and bounds as follows:

BEGINNING AT A POINT lying in the interacction of the
. centerline oF Pompano Avenue and the Westerly Right of Way Line
of Nailroad Drive, 3aid point being marked by a City of El Paso
MHonument; -

THEMCE Horth 28° 24' 45" East acrosa Fompano Avenuc
‘and along the Easterly Line of Dlock 11 of nolﬁhin Terrace
Suhdivision, Unit 3, a distance of 342.03 feet éo a point;

THENCE South 61* 35' 14" East across Railroad¢ Drive
a distance of 120.00 feet, to the POINT 01" BEGINNING of the
parcel of land being described, and said point being the Morth-
westerly corner of iimct Subdivision;

THENCE from .la:ld POINT OF BEGIMMNING North 23°* 24' 45"
tast along the EasEerly Right of Way Line of Railroad Drive a
distance of 2374.70 feet to a point;

THENCE South ¢1* 35' ]15* East a distance of 1100.60
feet to a point lying in the Northwest corner of Tract $B2;

THENCE South 28" 24' 45" West along the Westerly line
of said Tract SB2 a distance of 2374.70 feet to a three-quarter
inch iron pin marking the most Southerly corner of Tract 3IE;

THENCE MNorth 61* 35' 14" West alony the Northerly Lines
- of Tract 3D of Section 43 and Zimet Subdivision a distance of
1100.60 feet to the POINT OF LEGINNING and containing 60.00

scros of land more or less.



SCHEDULE A {continued)

El raso, El Paso County, Texas

FARCEL D

An easement for railroad spu; track over a parcel of
land lying within apd being a portion of Tract 5B2, Section 43,
Township 1, Block 80, of the Texas and Pacific Railway Company
Surveys, City of Fl Paso, Fl1 Paso County, Texas, and being
more particularly described by metes and bounds as follows:

DEGINNIRG AT A PFOINT in the Horthwesterly Line of
said Tract 5B2, Section 41, Township 1, Block 80, of the Texas
and Pacific Rallway Company Surveys, El Paso County, Texas,
said point being North 28° 24' 45" Cast along said Northwesterly
Line of Tract 5D2 a distanco of 2188.66 feet from the three
quarter inch iron pin marking the most Southerly corner of
Tract 3E, Section 43, Township 1, Block 80 of tha.Texas and
Pacific Railway Company Surveys, El Paso County, Texas.

THENCE from said POINT OF BEGINNING Horth 28° 24" 45"

East along sald Northwesterly Line of said Tract 5B2 a distance

of 64.0) feet;
THEHCE Horth 56° 08' 14" East a distance of 56.29 feet

to tha P.C. of a curve to the left;

TIIENCE along said curve to the left an arc distance
of 60.90 feet, said curve having a central angle of 9* 21' 10°,
a radjus of 373.07 feat, und a long chord bearing North 51°* 27°' J3%*
East a distance of 60.83 feet, to a polnt lying in the lorthwesterly
Right of Way Line of the Sovthern Pacific Railroad:

THENCE South 28° é4' 45" West along said Morthwesterly
Right of Way Llné of the Southern Pacific Railroad a distance
of 53.65 feet;

TIIEHCE South 56* Of' 14" llest a distance of 41.22 feet

to the I'.C. of a curve Lo the left;
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SCHEDULE A (continued)

El Faso, El Paso County, Texas

THENCE along said curve to the left an arc dlscance of 85,64
feet, said curve having a central anglé'of 13* 09*' 09", a radijus
of 373.07 feet, and a long chord bearing South 49°233' 40" West

a distance of B5,45 feet to the POINT OF BEGIMNNING, and containing

0.055 acres of land more or less.
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SCHEDULE B

A. Rent Pavments

1. The rent payable for the Leased Premlses durlng

“the preliminary term from March 19, 1573,to September 10, 1973

-im $337,920 of which $179,520 is payable on June 30, 1573 and

$158,400 is payable on September 30, 1973,

2. Each installment of rent payable for the Lessed
Premises durlng the original term from October 1, 1573 to
September 30, 1990 {8 $1%0,376.91 and said instalments are
payable in arresars on December 31, 1973 and on the laat day
af each March, June, September and December thereafter to and.
including September 39, 1998.

3. Each Installment of rent payabls for the Leased
Premiseg during the renewal term is 366,000 sald installmentl
are payable in atrears on December J1, 1990 and on the last
day of each March; June, September and December occurring there-
after during any such renewal term.

B. Reductlon of Rent Payments

If Lessor's Cost, as set forth in Schedule C, is re-
duced pursuant to any provision of thia Leasa, then each rent
payment set forth in paragrapha 2 and 3 of part A of this
scheduls 3 shall be reduced by an amount equal to such rent
paymant multiblied by a fraction, the numarator of wsuch !rlctioé
shall ba the amount by which Lessor's Cost was reduced and the
denominator of such fraction shall be Lessor's Cost. The
readucad rent paynents for paragrapha 2 and J of part A of this
Schedules B shall not be effective untll the rent payment date

occurring three months or more feollowing the reduction of Lessor's

Cost.
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Lesscr's Cost is 58,800,000

Upon the purchase of the Leased Premisas f{or the
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Met Award)} pursuvant to Article slnveﬁth: Twelfth, Fourteenth

and Fifteenth of this Lease, the purchase price payable shall

be an amount egqual to the applicable amount set forth in column

2 below opposite ths date on which such purchase occurs {(date

number 1 is December 11, 1573 and each succeeding date being the

last day of the following three-month perilod of the original

term of this Leasa}:
Column 1

Date on ¥Which

Purchase Occurs

March 12, 1973 to S¢p£ember 3o, 197)
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Column 2

Applicable
—Amount

$8,800,000
A8T60.023.09
873%2470.60
8702:332,.16
BLLB 97,23
B4634425%,07
B599,274,75
8%563.70%,13
85274474,
B49D+592.57
B8553,086,33
BelasB24,23
B8375+914. 1R
B83345303.72
8295,980.29
B8254,931.03
8213s142.00
BI70:402.9%
B12T12948.48
8081:+210.91
8038,331.80
1992 b4 4,86
1946213558
TE98. 709,09
T850.990.38
Te01l,524.10
TTSLeST4at?
T700+726.05
TaslBe942.21
TS96s260.42
TS429822451
Tan8.012.41
T4325420.12
TI75+826.78
TIIBe 21475
T239+%465,.71
T199,860.98
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!
cotunn 1 : column 2 ([
Date on Which Applicable
Purchase Cccursa . Amount
a7 T139,081.57
e 7077+208.13
3% TOL4e220.97
40 6950, 100.06
41 6884282493
42 6010,374,.87
43 .7 a1%04728.71
s beBlrted 92
45 48flTei.58
5 6540,196.30
47 646TsTAB . 8D
48 6393,789.13
49 63184500442
50 6241e858.52
51 6163+833.0)
32 LOBAsAD%L11
53 6003154 T 47
sS4 59211234443
55 5837,439.74
56 ' S752s134.75
ST T44%:298.30
58 8574,894478
59 S4B6s903.99
b0 : 5399:291.3%
61 - 33021029.40
82 5207,089.30
63 5110+440.00
b4 £012+0%1.01
(3] 4911 +891.02
LL A809:928.1%
47 4706+129.99
68 &H001M063,38
49 4492+ 894,081
T0 £383:390.01
71 4271914012 -
72 4158943]1,66
13 40424908.%2
T4 392%.301.93
T3 - - 1805+ 580,45
76 3583,T03.99 .
17 1559,833,79
78 3433,330,25
79 33045 753,28
&0 3173,081,93
8l 3040+614.53
az 2904996858
82 2T6bs881.21
84 2826,308.14
a5 2483+204.80
as 2337,525.58
a7 2189.224,1)
as 2038,253.25
a9 18843 564,90
90 17284110.18
91 1960,839,23
92 1408, T0 43
%3 1261+645.15
94 1072+617.04
95 902,566.08
96 T28.435.34
ST 551,170.27
98 AT0.Tl4heh2
99 . 187+010.37

100 0.00
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The Applicable Amount set forth in Column 2 shall be
adjusted if Lessor's Cost is reduced prior to the purchase date.
The purchase price ghall be the Applicable Amount multiplied by

a fraction, the numerator eof such fraction shall he Lesmar's Cost

on the purchase date and the denominator of such fraction shall

be $8,800,000,
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IN WITNESS WHEREOF, each of the partiss hereto has

caused lts corporate name to be hersunto submscribed and itws

corporate seal to be hereunto affixed by its officers there-

unto duly suthorized.

{Corporate Ssal)

(Corporate Seal)

r

EL FASO PROPERTIES CORP.

(2 D.lnug%-,forporation) :'
By gl Ll b,

Vice Prasident

By . . 5’1 él/

Assistant Secratary

{Lessor)

SAFEWAY STORES, INCORPORATED
(a Maryland e¢orporation)

ay (2:;.%- S N

Asalstant Vice Fresident

By

cretary

{Lossen)






THE STATE OF CALYFORNIA ;
couuTY OF ALAMEDA )

BEFORE ME, the undersigned, a Notary Public in and

for said County and State, on this day personally appeared

Patrick 5. Totman and Richard H , known to me to

ba the perscns and offlicers whosgo:atmi].;-lgre subscribed to

the !oregeinq instrument and acknowledged to me that the same
was the mct of the said Safeway Stores, Incorporateda
corporation, and that they executed the same 83 the lc\-.. of

such cerporation for the purposes and conslderation therein

expressed, and in the capacity thersin statad.

GIVER UNDER MY HAND AND SEAL OF OFFICE this the 13th

dzy of March + 1973,

County and State
PHYLLIS G. LANE

My commission expires Oct. 5, 1975.

OFFICIAL SEAL
PHYLLIS G. LANE
WOTARY PUBLIC CALIFORMIA
ALAMEDA COUNTY

Wy Comaiziion Irpwmy #a1 8,1476
111 LYY L] ) ¥
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RETITINE JOTL
RNTURY KICEIPT RROUESTED
Ml D, Danlap
Richard 0. T Saptamber 21, 1987
Carl B. Hulan
Ace D. loomin

Daley
&/ Juna Leaasing & Devalopmert Corp.
Suite 3600. 314 lhdinm Marue
Mew Yark, NY 10032

Rt DIFRIBUTION CENTER EXERCIEE OF QPTTOM
3830 FATIROAR DRIVE
I W, TN

Dear Qentlewm:
Safewmy Rtarws, Innnmlm, [ nnlmn corparation, successqr in

inverest by waygwr to Safewmy Storss xmnrpan:nd a Narylard
ocorparation, mmﬂumm prmant tc a Lanaa,
cxted Maxch 1, 1876, as it may have been jod. Mlulnttom
STATERNTH of snid Laase, Safwamy has tha right, at Saf s oprion, Tao
extard the teyn of gald Laase foo 6l (6) separmte and timal:nricds
af five (S) years sach aftar the of the tarm on the torms apd
canditions sst forth in the Laaae.

This lattar constitutes Safewmy's tormal written netice ta you exercising
the aix opeions to axtand the Lease.

Vary truly yours,

(9-18,201CK1) .
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