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UNITED STATES BANKRUPTCY COURTp o 126
DISTRICT OF NEW MEXICO ;.. « -

In re Case No. 11-01-10779-SA
Chapter 11
FURR'S SUPERMARKITS, INC.,

Debtor.

DECLARATION OF PETER J. SOLOMON IN SUPPORT OF
DEBTOR'S APPLICATION FOR ORDER AUTHORIZING
EMPLOYMENT AND RETENTION OF PETER 1.
SOLOMON COMPANY LIMITED AS IiS INVESTMENT BANK

I. Peter J. Solomon declare that:

1. I am the Chairman and founder of the firm Peter J. Solomon
Company Limited ("PJSC") with offices at 767 Fifth Avenue, 26" Floor, New York.,
New York 10153, 1 submit this declaration in support of the Application, dated
March 5. 2001, of the Debtor in the above-referenced Chapter 11 case for an order
under scctions 327 and 328 of the Bankruptcy Code and Federal Rule of Bankruptcy
Procedure 2014 approving the Debtor's employment of PJSC as its investment bank.
Except as otherwise indicated, | have personal knowledge of the matters set forth

herein and. if called as a witness, would testify competently thereto.'

Certain of the disclosures herein relate to matters within the knowledge of’
other professionals at PJSC and are based on information provided by them.



2. I am the PJSC employee principally responsible for this
engagement. PJSC provides investment banking. valuation and financial advisory
services from offices located in New York, New York.

3. PJSC is well qualified to act as the Debtor’s investment bank.
PJSC provides a range of investment banking, {inancial advisory and valuation
services to debtor and debtor-in-possession, creditors’ commiittees, acquirers, and
other parties-in-interest in connection with bankruptey cases and financially dis-
tressed situations, PJSC professionals have served as an investment bank to debtors.
creditors and trustees in numerous Chapter 11 proceedings including many large
restructurings over the last few years. Some of these engagements include, Barney's,
Inc, National Convenience Stores, Inc., R.H. Macy & Co., Inc.. Service Merchandise
Co.. Inc.. and Zenith Electronics Corporation. 1’ISC has also provided investment
banking services to retail supermarkets including Albertson's, Big V., Ralph's, and

Supervalu.

Services to be Rendered

4. The Debtor has requested that PISC perform the following

services. among others:

(a) PISC will assist the Debtor in assessing the operating
and financial strategies for its business;

I



(b) PJSC will review and analyze the business plans and
financial projections prepared by the Debtor, including but not limited to testing
assumptions and comparing those assumptions to historical Debtor and industry
trends:

() PJSC will assist the Debtor and its other professionals
in [ormulating and negotiating a plan of reorganization:

(d) PJSC will value the Debtor in connection with a plan
of rcorganization:

(e) To the extent requested by the Debtor, PISC will
advise the Debtor in connection with one or more possible transactions (each, a
“Transaction™) or series or combination of ‘Iransactions, whereby. directly or
indircetly, an ownership interest in the Debtor, in its business or in al] or any portion
of its assets is transferred for consideration, including. without limitation, one or
more transactions involving a sale or exchange of capital stock or assets with or
without a purchase option. a merger or consolidation. a tender or exchange offer. a
leveraged buy-out, the formation of a joint venture or partnership or any other
business combination or similar transaction:

() PJSC will advise (he Debtor in restructuring existing
indebtedness and. to the extent requested by the Debtor. arrange new or additional
financing;

(g}  PISC will review and analyze any proposals the
Debtor receives from third parties regarding any Transaction:

(h) PJSC will assist or participate in negotiations with the
Debtor and/or any other parties in interest regarding any Transaction:

(1) PJSC will assist in the plan of reorgamzation
confirmation process, including preparation of expert lestimony relating to financial
matters. if required: and,
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m PJSC will render such other financial advisory and
investment banking services as may be agreed upon by PISC and the Debtor in
connection with the foregoing.

Connections with Partics in Interest on Non-Debtor Related Matters

5. Before the execution of this Declaration, I caused the firm to
conduct a computerized conflicts check with respect to the Debtor., its major creditors.
and other partics in interest. In addition, I reviewed the list with the other senior
principals of the firm in order 1o fully understand and be able to explain to the best of
my ability any associations with any of the partics in interest even in matters
unrelated 1o these cases. The statements that follow are made to the best of my
knowledge. based on the results of that conflicts check.

6. PISC is currently representing Metropolitan Life Insurance
(‘ompany in providing financial advisory scrvices in connection with the sale of all or
a part of VirtualFinances.com, a wholly-owned subsidiary of GenAmerica Financial
Corporation. which, in turn. is a wholly-owned subsidiary of Mectropolitan Life
Insurance Company.

7. PJSC's Managing Partncr, eter J. Solomon., serves as a member
of the New York Administrative Committee of Fleet Bank. N.A. Fleet Capital
Corporation is the Receivables Division of Fleet Bank. N.A.

8. PISC provides services to a large and diverse client basc.

Accordingly. PJSC has on occasion provided, and may continue to provide, services



to certain creditors and parties in intergst of the Debtor. including scrvices provided in
matters unrelated to these proceedings.

9. In addition, Skadden. Arps. Slate. Meagher & 1"lom LLP, the
Debtor's general bankruptey counsel, has represented. or currently represents, certain
debtors-in-possession in a variety of unreclated Chapter 11 cases i which PISC is
currently providing. or has in the past provided. advisory services to debtor-in-
possession or creditors’ committees.

10.  In addition. certain other creditors and parties in interest may
have served in the past, are currently, or in the future may serve on ofticial or
informal committees in other, unrelated cases which PISC advises on financial
restructuring matters. No services have been provided to any of the foregoing
creditors or other parties in interest which could impact their rights in the Debtor’s
case. nor does PISC’s involvement in this case compromise its ability to continue
such advisory services, PJSC will not represent these or other unsecured creditor’s
individual interests in these matters,

11. 1tis likely that PJSC has provided. and will provide in the future.
restructuring advice. investment banking advice and other advisory services to other
entities who are or may become involved in this proceeding but who are unknown to
me. PJISC has not and will not represent the interests ol any of these alorementioned

entities in connection with these proceedings. 11 PISC discovers additional



information that requires disclosure, PISC will file a supplemental disclosure with the
Court as promptly as possible.

12. Furthermore, given the magnitude and diversity of its client base
both nationally and internationally. PJSC is, at any point in time, involved as a party
or witness in numerous courts and administrative proceedings and other general
matters requiring the retention of outside legal counsel. As a result, PISC may have
retained, may currently retain, or may in the future retain, certain law firms involved
in the proceedings at hand.

13. In addition, PJSC may presently, may have in the past, or may in
the future be retained by such law firms to provide attestation or advisory scrvices.
Any such retention by PISC of these firms or any such retention of PJSC by these
firms is. was or will be wholly unrelated to these proceedings and does not and will
not impair PJSC’s independence. disinterestedness. or ability to objectively provide
professional services to the Debtor.

14. If this Court approves the proposed employment of PISC by the
Debtor, PISC will not accept any engagement or perform any service for any entity or
person other than the Debtor in this case. PJSC will, however. continue to provide
professional services to entities or persons that may be creditors of the Debtor or
other partics in interest in this chapter | [ case: provided. however, that such services

do not relate to, or have any direct connection with. this chapter 11 case.
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15.  To the best of my knowledge, PJSC has no connection with any
Judge of the Bankruptey Court for this District. the United States Trustee in this
District. or any person employed by the Office of the United States Trustee in this
District. such that the appointment of PJSC would be prohibited by Rule 5002 of the
FFederal Rules of Bankruptey Procedure.

16. T hereby represent that neither 1, nor PISC, has agreed to share
with any person the compensation to be paid for the scrvices rendered in this case (as
prohibited by statute), save amongst PISC emplovees.

17. Based on the foregoing. I believe that PISC and the members and
emplovees of the firm are "disinterested persons.” as that term is defined at
Bankruptey Code § 101(14). and do not hold or represent any interest adverse to the
Debtor's estate.

Professional Compensation

I18. A letter setting forth the terms o this agreement was entered into
between PISC and the Debtor as of February 26. 2001 (the "Letter Agreement”), a
copy of which is attached to this Declaration as Exhibit A. If the Letter Agreement is
approved by this Court, PISC will be entitled to:
(a) A Monthly Fee equal to $150.000 for a minimum of
three months. One hundred percent of all Monthly TFees paid for the engagement.
excluding the first two Monthly Fees, will be credited to the Reorganization Fee or

the Transaction l'¢e.

(b) A Transaction Fee, with a minimum of $500.000 per
Transaction, equal to a percentage of the amount of the ransaction. as provided in

7



Attachment A to the Letter Agreement. The aggregate Transaction Fees shall not be
less than $1.500.000.

19 A Reorganization Yee may be paid. The
Reorganization Fee is equal to $1,500,000. based on a reorganization of the Debtor
under Chapter 11 of the Bankruptcy Code, that represents no less than 40% of the
trailing twelve months' revenue of the Debtor measured on March 31. 2001, The
Reorganization Fee is pavable on the date of consummation of the plan of
reorganization.

(d) A Financing Fee shall be negotiated between PISC and
the Debtor. il the Debtor requests PJSC to arrange linancing for any secured or unse-
cured debt. equity or other hybrid security.

19.  PJSC agrees to apply to the Court for allowance of compensation
carned and reimbursement of expenses incurred in this case in accordance with
applicable provisions of the Bankruptcy Code. the Bankruptey Rules. the Local
Bankruptey Rules, and orders of the Court. PJSC acknowledges that all

compensation will be subject to this Court's review and approval, after notice and a

hearing.



20.  PJSC will carefully coordinate with all other professionals
retained by the Debtor throughout the pendency of this case. and will use its best

efforts to avold any unnecessary duplication ot effort.

I declare under penalty of perjury under the laws of the United States
of America that the foregoing is true and correct to the best of my knowledge.
information. and belief.

Executed this Sth day of March. 2001. at New York, New York.

Peter J. Solomon

IMTTS Ol en Angreles S1A G
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20.  PJSC will curuflilly coordinxie with all ather profiessionals
rewined by the Dubtor throughout the pendeney of this case, and will use its besr effbrm
0 wvoid sy unnécessary duplication of effnr.

I declare under penalty of perjury undar the laws of the Linimd Seuss of
Anacriea thor the foretouwg 18 prud and correer 1o the hegr of mv botpgdedes mfanmarion

and belief,
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February 26, 2001

Farr's Supermarkers, Inc.
4411 The 25 Way N.E., Suje 100
Albuquerque, NM 87106

Altendon! Mr. Tome Dahlen
Presideny and Chief Executive Officer

Ladies and Gentlemen:

This lenter (the “Agreement™) will confirm the understanding and agresmemt
between Fuar's Supermarkers, Ine. (slong with any affilizted debnors and debtors-io-
possession, the “Company™) and Peter J. Solomon Company Limited (“PISC™) reganding
the scope and Terms of the retention of PISC a8 the Company's investmend benker in
connectian with its Chapier 11 proceedings and its reorganizanon before the United Scares
Bankruptcy Court for the District of New Mexico (the “Bankmpey Coyn™). It is
undegsiood that the retention of FISC and effectiveness of this Agrasment it subject o the

approval of the Bankruptey Court.

Sectiogn!  Serviceswobs Rendered  PISC will peform such services as
the Company may request including, bur not limired o, the following:

()  PJSC will assigy the Compeny in assessing the opemting and flnancisi
strategies for its bugingsa;

(&)  PISC will review and analy2e the business plane and financial projections
mepared by the Company including bug not limited 1o t2ming assumptions and camparing
those assumnptions 10 hisierical Compagty and industry yrends;

{c) PISC will assist the Campany and &ts other professionals in foxmularing and
negorialing o plan of reorpanization;

{d}  PISC will valus the Company in copnection with a plan of reorganizarian,;

(2)  To the extens requasiad by the Company, PISC will advise the Company in
connection with one ar morve possible transactions, cach between the Campany and a
different party (each, a “Transaction™} or sevies ot combination of Transactions, whereby,
dirsctly or indirectly, an ownership mterest in the Compuny, in its business or in il or sny
portion of its asacts 13 transferred far considerttion, including, without limition, one or
more wransgetians involving a sale or axchauge of capital stock o assers with or without 2

T 2188080600 Fil 0i0-50W-14ca  F-acarr: méslppolomos.sam

EXHIBIT
A _




Hecaivod:

Mar-05-2001

g B 1 16G15HO;

03:%8pm Fron-SASWF 38145

.> JACOBVITZ LAW FIRM; Pago 3

2136877844 T-148  P.003/014

2138A77844

F-173

¥ar=08-01 02:2lpm  From-PETER J SOLOMON COMPANY 2125081633 T=518 P.03/1%  F-316

purchase option, METERT OF consalidation, & tender or exchange offer, a leveraged buy-out,
the formation of & joint venire or partnarship or any othar business combination or gimilar
TRNSACTion,;

by PISC will advise the Company in resicnring existing indebtednsss and, 1
the axtent requesiad by the Company, amanue new or additional financing;

(8)  PISC will review and analvze any proposals the Company receives fom
third perties regarding any Trausaction;

th) PISC will assist or pamaipare in negotiztions with the Company and/or any
other pagties in interest reparding any Transaction;

) PISC will assist in the plan of reorgamizanon confirmenion process, influding
preparation of expert estimony raélating 10 financial maners, if reguired; and

G) PISC will render such other financial zdvisory and invesyment banking
services as may be sgreed upan by PISC and the Company in connechion with the
fortguing. In rendenng its services to the Company hereunder, PISC is not assuming any
responsibility for the Company’s decision o effect any Transaction.

In rendering iis services to the Company hercunder, PISC is not assuming agy
responsibility for the Company's decigion 1o effect any Transaction.

Sectiop 2. Information Provided by the Company. The Compeny will
furmish PISC with such information as PISC and the Compasy agree is appropiate o
enahle PISC 1o rander asyvices hereunder (all such informanon being the “Information”).
The Company recognizes and confirens that PJSC (1) will use and rely primarily on the
Inforraton and on information available from gencrally recognized public sources in
performing the services contemplated by this Agreement without having assumed any
oblivarion to independently verify the same, (b) docs not assume rexponsibility for the
accuracy or completeness of the Information and such ather infonnagion, and (c) will not act
m the official capacity of ao appraiser of specific assets of the Company or any other party.
The Company confirms that the Information to be fumished by the Company, when
delivered, will be wue and comreet in all material respects, will be prepared in good fiith, and
will nor comain any maserial misstatemment of fact or omir w0 stag any material facy
necessayy 1o make the smrements contained therein not misleading. The Company will
pramptly notify PISC if it learns of any material inaceuracy or misstatement in, or marerial
amission fram, any informarian therewofore delivired 10 PISC. Excepr as contemplared by
the \erms hereof or 33 required by applicable aw, PISC shall keep confidemial al} non-
public Information and shall not disclose sueh Iformation without the Company's prior
approval 1o any third pasty, other than in confidence o the Company and its ndvisors and
such of PISC's directors, officers, emplayees, counse| and advisors (whom PISC shall
instruct 10 maintain the confidentiality of such informatian in accordance with this
Aprcement) as PISC dewrmines to have a need to know in order 16 render services
hereundey.
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w— Eges. As compensation for the services rendered haveunder, the
Company, and its successars, if say, agroes 1o pay PISC (vin wire ounsfer or other
mutually acceprable means) the following fees in cash:

{a) A monthly cash advisory fee (the "Monthly Fee") equal 10 $150,000.00
pex month for & minimum of three months. The Mombly Fee shall be payshle in advance
on the first day of each month, with e Monthly Fee for partial moaths pro-rated based
om scrvices commencing as of the dare hareof, :

(b) A reorgsnizanon fee (the "Reorganization Fee™) equal w0 $1,500,000.00,
based on a reorganization of the Compeny under Chapter 11 of the Bankrupicy Code that
represents no less than 40% of the mailing twelve months' revenues of the Company
measured as of the March 31, 2001 {a "Rearganization") which Reorganizarion Fee shall
be payable on the date of consummarion of the plan of reorganization

(e A financing fee (the_"Finaneing Fee™) shall be nsuatisred herawma PISC

and the Company if PISC is requested to arrange financing for uny secured or unsecured
debr, equity or other hybrid sccuriry.

(d) A manssctian fee (the “Transaction Fee™) equal W 2 percentage of the
Aggregate Consideration (as defined below) paid or payeble in conneetion with each
Transaction, as dewmijed on Fxhibit A heveto; provided, however that in no case shall such
Transaction Fee for any panicular Transaction be less than $500,000.00, nor shall 1otal
Transaction Foes aggregate less than $1,500,000.00 Each Transacrion Fec shall be
severa] and shall be contingent upon the consummanon of the relaed Transaction and
shall be payable a3 the closing thereof, provided thar compensation atriburable o thay
part of Agpregare Consideration which 18 contingent upon the realization of fugure
financial performance (e.g. 8n swm-out or similar provision) shall be paid by the
Company 10 PISC promptly upon the receipt of such Apgpregate Consideration by the
Company, ity shareholders or other parties. Compensation attributabie to that part of
Aggregare Consideration which i deferred (including without limitatdon any Aggregate
Consideration held in escrow) shall Be valued at the toral stajed amount of such
consideration without applying a discoun: thereto and shall be paid by the Company a3
the closing of each Transaction. In the 2vent that the Company sells asses or divisions in
more than one Transacrion, Aggregame Counsiderenon shall be calculated for each
Trapsaction separmiely and shall not be cumulatve for purposes of determining the
Transaction Fee.

For pusposes hercof, the 1erm “Aggregate Consideration™ shall mean the
toral amounr of all cash, securities, copmactual arrangements (intluding any lease
sTangements or put or eall agreements) and othey properties paid or payable, directly or
mdirectly in connection with & Transacrion (including, withour limitation, amounts paid
(i) pursuant 1o covenants not to comnpdts, emplovment contracts, employee benefit plans,
manapement fees or other simiiar arpangements, and (ii) to holders of sny warrants, swek
purchaae rights or converjible securiges of the Company and to holders of any oprions or
stock appreciation rights issued by the Company, whether or not vested)  Apgrepare
Considerarion shall alsoe include the amoum of any shon-term debr and lopg-term
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ligbilities of the Company (including the principal smount of xny indebledness for
borrowed money and capitalized leases and the full amount of apy off-balance sheet
financings) (x) repaid or retired in conn=crion wath or ir: anticipation of each Transacuon
o7 (y) existing on the Company's balance sheer ai the time of each Trugsaction (if much
Transmction takes the formn of & mergar, consolidarion or a sale of stack or parmership
interests) or assumed in connection with suck Transaction (if such Transacton takes the
form of a sale of assets). Far purposas of calcularing the amount of ravolving credit debt
in the preceding senience, the arithmetic mean of the amount of revolving credit debr
ourstanding on the last day of each month during the |2 moaths greceding the clasing of
the Tranuaction will be used In the evenr such Transacuon mkes the form of u sale of
asses, Aggregate Consideration shall inelude () the value of any current assets not
purchased, minus (ii) the value of spy current Jiabilitics nov agsumed. In the event such
‘Transactiop takes the fonm of 2 recapitalization, restructiang, spin-off, split-ofYf or similar
nagsaction, Aggregate Consideration shall incjude the fair market value of (i) the equity
secunties of the Company retained by the Company's security holders follawing such
Transaction and (ii) any secyrities received by the Company's security holders in
exchange for or in respect of securivies of the Company following such Transaetion (a1}
securities received by such security holders being deemed 1o have beep paid to sweh
security holders in such Transaction). The value of securities thar are freely wadahle in
wn esmblished public market will be dererminad op e basis of the last marker ¢losing
price priar 1o the consummation of the applicable Transacrion. The valuc of secunities,
letse payments and other consideration thas ere not freely tradable or have no established
public market, or if the comsideration wilized consisis of property other than securities,
the value of such property shall be the fair market vajue thereof as determined in good
fieth by PJSC, provided, however, that ail debr secunties, except 2ero ¢oupon ar deep
discount sacurities, shall ba valued at their stared principal amount withous applying a
discaunt thereto,

Section 4. Credin, PISC shall eredit 100.0% of the Monthly Fee’s,
payable under Sacnon 3(2) excluding the aggregare Monihly Fees paid hersunder for the
first two moaths of PJSC's engagement hercunder, woward any Transaction Fee or
Reorpanizavion Fee (the "Credit™); proviged. however, that such fees shall be credited
only once.

Secting %, Expepses.  Without in any way teducing or affecdng the
provisions of Exhibit B hereio, the Compapy shall reimburse PISC for its ressonabie aut-
of-pockel expenses incurred in connection with the provision of serviees hercunder and
the execution and delivery of this letter Apresment, wacluding withou! limitarion the fees,
disbursaments and other eharpges of PISC's counsel. Out-of-pockst expensss also shall
inelude, but not be limired 1o, travel and lodging, data processing and communication
charges, research and couner séevices, The Company shall promptly reimburse PISC
upon presenvanon of an mvoice of other similar documentation.

Secijon 6. Jadempivy.  The Company agrees 1o the provisions of Exhibit B
hereta which provide for certain indwmnification by the Company of PISC and cermain
relaed persons. Such indemnification is an integsal part of this Agreament and the terms
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thereof are incorporsied by scference herein.  Such indemnification shall survive any
terminarnion, expiration or completion of P1SC's engagemen: hereunder,

Section 7. Tenp, The term of PJSC’s engagement shall exiend from the date
hereaf through the date the Company confirms a plan of reorganization; provided,
however, thar ewther the Company or PJSC cap cance! this Agreement by providing notice
in wridng (the “Term”); grovided further, however, that in the event PISC cancels this
Agreement, it shall not be entitled to receive any funher fees hereunder from the date of
cancellation forward, other than aay fees payable pursusnt 1o the last semence of this
paragraph and providad furthgr, howewer, thar except in the event of gross naglipence ar
willfu] miscondyct by PSSC, the Company may not cuncel this Agreernent prior to the
expiration of 8 gix-month period fiom the date hereof, and then, only upon providing
thirty (30) days advance notice in writng. If rerminated, PISC shall be ensitled 10 any
fees for any monthly period which are due and owing ro PISC upon the effective date of
Termination; however, Such amoums will be pro-rated for apy incomplete monthly period
of service, and PISC will be entitled to the reimbursemen far the out-of-pocker expepses
described in Seerion 5. Terminarion of PISC's engasement hereunder shall pot affect or
impuir the Company’s continuing obligarion to indemnufy PISC and cermaip related
persons as provided i Exhubit B and its continuing obligarions under Section 8 hereof.
Without limiring the foregoing, compensation shall be payable under Secnon 3(b), () or
{d) ahove in the event that a Reorganization or Transaction is consummated at any time
prior to the sxpirstion of cighreen momhs afler such termination, or & [etter of intent or
definitve agreement with respect 10 8 Reorganization or Trapsaction is executed st any
time prior to eighteen manths after such rermination (which letter of intenr or definidve
agreemeny subsequently sesulls in the consummation of 8 Reorganization or Transaction
at any tme), (x) as 1o which PISC advised the Company hereunder prior © the
wrminatan of this Agreement or (y) which involves a party jdentified w the Campany by
PISC or with whom the Company had discussions regarding a Reorganization or
Transactian, in cach case during the Term of PISC's engagement hereunder.

{8) In comectian with allowsnces of compensation and imbursement of
expenses, PISC shall file approprime applications for allowance of imterim and final
compensation and reimbursement of expenses in accordance with Seetions 330 and 331 of
the United States Bankruptcy Code and applicable rules at such rimes as dirtetad by the
Bankruptey Conry or esublished by administrative arder =ntered in the bunkruptcy cases.
The feas detajled in Secion 3 above have been agrecd upon with the express expectation
that they are subjecr 1o review by the Bankrupey Court only &s pravided by Sectian 328 of
the Bankruptey Code The Company acknowiedges and sgrees thar the fees payable 10
PISC hereunder are yeasonable, Fumbemnore the Company undersunds thar the hours
worked, the resulrs achieved in the reorganizarion or the ultimare benefit 10 the estate of The
work parformed may be variable and the Company has taken thiz into account in setbng the
fees deailed in Secrion 3 abave. In accardance with the puidelines of @ Bankruptey Court,
PISC shall maimmin detailed records of time spent working on this assignment, which
records shall be availahle for submission 10 the Bankmpiey Court subject 1o appropriate
redactions 10 presarve canfidential or sensitive information. Although PJSC is providing

wh
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such records, it, a8 an invesiment bank, docs act have hourly rates for jts profestionals.
PISC wall make every effort w coardinate with the other professionals retsined by the
C;m;;ny in these bankruptey cases in order (o climinats uanecessary duplication or overlep
of wark.

(b} The Company agrees that PJSC's compensatiom ser forth herein and
payments made purnuant 1 reimbursemant provisions of this Agrsement shall be cnitied 10
prierity as expenses of adminisration under Sections S03(b) (1) (A) and 507(a) (1) of the
Bankruprey Code and shall be endtied 10 the benafits af any “carve-outs” for professional
Tees and expenses in effect in the Chaprer 13 cases pursuan 1o ane or more financing orders
now op heveafier in effect

{¢)  Sections 2 through 8 ahell swrvive werminstion or expirstion of the
Agreement.

(d)  PISC shall be under no obligazion 10 provide formal fairness, valusion or
solventy opinions (except 1o the expent valuation opinions are embodied in wstitmony) with
respeet 10 wny of the Chaprer 11 proceaedings or any tansactions coniemplatad thereby or
incidantal herero. However, PISC snd its affiliates shall be provided the cption o do so
where such apinions are hecessary and are appropriate. The terms of such engagement shall
be cusiomary for such services rendered by investment banking foms st the time of the
engagement and shall be subject 10 ane r rore separare agreements berween the Company
and PISC, and shall be subject to Bankruptey Court appruval.

(e)  PISC acknowledges thar the Company shall have no obligation 10 enter
into apy Financing or Transaction and shall have the nght 1o reject any Financing or
Transaction o 10 1erminate negatiations with respect 1o any Financing or Transaction at
aay ume,

(§4) The advice (oral or wrilten) rendered by PISC pursuant to this Agreement
is imended solely for the benefit abd use of the Company and its professionsls in
considering the marers (o which this Agreement relates, and the Company agrees ther
such advite may not be relicd upan by any other persan, used for any other purpose or
reproduced, disseminated, quoted or referred 1o a7 any time, in any manper or for any
purpose, nor shall any public references 10 PISC be made by the Company. without the
prior wrinen consent of PISC.

(8)  The Company agees that PISC ghall have the right afier complerion of
each Transacrion to place advernsements in financial and other newspapars and jowrnals
&1 its own expense describing its services hersunder.

(h)  This Agreemient may not be amended o modified excepr by a wriring
executed by each of the paryes and s Agreemens, including all conmroversies ariging
from or relsing to performance under this Agreement, shall be governed by and
consirued in accordance with the iaws of the Smie of New York, withour giving effect
such stare’s rules concerning conftiery of law. The provisiops of this Agreement,
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including, without limitation, the obligation to make the payments set forth in Secdapa 3
and 3, shall be binding on the Company and its successors and assigns.

() Any laweuirs with respect 10, in cognecnon with of arising oul of thia
Agreement shall be brought in a count for the Sowthern Disirict of New Yaork or the
Banksuptey Court and the pagties hareto consent 1o the yurisdiction and veous of auch
court for the Sauthern District or the Bankruptey Coun as the sole and exclusive forumas,
uniess such cowrts arc unavailable, for the resojution of claims by the parties arising
under or relaling 1o this Agreemeny. The paties hereto further agres that proper service
of process on a parsy mey be made on any agent designated by such patty located in the
Stare of New York.

{) To the extent permitted by applicable law, the Company hereby waives
tal by jury, rights of aatoff, and the right to impoge counterclaims in any lawsuit with
respect 10, in connection with or arising uut of this Agreement, or any other dlaim or
dispute relating 10 the engagement of PISC amrising between the pardes herero, The
Compeny hereto confinmns that the foregoing waivers are informed and freely made.

(k)  The relationship of PISC 10 the Company hereunder shall be that of an
independent contrucior and PISC shall have no autharity to bind, represent or otherwise
act as agemt for the Company.
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§f the foregoing comectly se18 forth the understanding and agreament between
PISC and the Compagy, Elegg_a_ 50 indicare by signing the enclosed copy of this Jener,

Very waly yours,
PETER . SOLOMON COMPANY LIMITED

By
Peter J_Sclomon
Chair
Accepred and Agreed 1o ag of
the day first written above:
FURR'S SUPERMARKETS, INC,
By:
Tom Dahien

President and Chief Executive Officer
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Vary mily yous,

Agctpmad and Agreed w as of
the day Srat written above:

FURR'S SUPERMARKETS, INC.

Tam Dahlen
President and Chief Executive Officer
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Exhibit A

PETER J. SOLOMON COMPANY

Fe Srhed A with Furr's Su nr i
(Dollars In Millions)
Irunsaciion Fee
Minimum Transachon Fee of $500,000

Amgy
Aggregare Consideraion up 1 ;1‘25:; I.Sn‘.'m?.'f‘3 plus
On Incremental Aggregate Consideration up to 150.0 2.00%; plus
On incremenil Agpregaie Considerarion up 10 200.0 2.50%; plus
Omn Incremental Agmegate Considermion up 10 250.0 5.00%; plus
On Inerementul Aggregate Consideration up aver 250.0 4.00%

Examples;

AJRregate
Consideradon

1250 1.875
150.0 2375
200.0 3.925

Nate: Transaction Fee js several and exclusive of cost of any faimess
opinion fee paid 1o PISC ar any third party.
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The Company shall mdemnify and hold narmless PISC ana s affilimes, counsel and othor
professional advisars, and the réspective directors, officers, controlhng persons, agents and
emplayees of each of the foregoing (PISC and alf of such other parson: collectively, the
*Inaeenified Parcies™), fram and againgt any losses, claims or procsedings meludmg sockholder
actions, dameged, judpments, ASSSESIIENTE, investiyatian cots, sepidment cots, tines, panaltes,
wbitration awards, other linbilities, conts, fees and expemses (callestively, "Losses”) (i) relaed w
or arising out of (A) arsl ar wrinen information provided by the Company, the Company's
emplayees ar other agents, which either she Coropaay or FISC provides ta any persons, ar (B)
ather acuon or failure 1o act by the Company, the Cumpany's employees or other agenm or PISC
#t the Company's requast o with the Company's consent, or {1i) otherwise ralared o or arising out
of the engagement of PISC under this Agrewmem or any transaction or conduet in eonnection
therewith, provided shat this clause (i) shall nor wpply if 12 i finally judicially determined by &
court of comperent jurisdiction thar such Losses arome solely aur of the yross negligence or bad
faich of such Inderpnified Party. Lf muldpiz clams are brought apaingt an indemnified Pty in an
arpimwation, with 1éspect to at [easr one of whish indemmification 1s permmed under applicable law
sod provided for under thiz Agraement, the Company agrees thas any arbitration award shall be
conclusively deemed 10 be baged on cluims a8 ¥ which indemnificanon i permined and provided
for, excepe 1a the exvent the arbitraiion award expréssly states thas the awaed, 6r any pamion
Thereaf, is based salely on & claim as to which indsmmfication is nor avalable.

The Company shall fucther namburse any Indetanified Parry promprly for, or at the [Indemnified
Party's option edvance amounis sufficiant to cover, any iegal or other fees or expenscy a4 they are
incurred (1) in invesugaling, prepucing Qr pUrRMINE any Action of othar procteding (whaether
formal ar informel) or threax theraaf, whether of not in coanection with pending oc

lisigation or arbitrazion and whelber ar not any Indemnitfied Parey 10 a party (an "Action”™) and (i)
m conmection with anforcmg such fndemnified Partys rights under this Apreement (including,
without limiation, ity rights under tus Exhibit 8); provided however, that i the event it is
fuwally judicially determined by a court of compeient junasdicticn thet the Losses of such
Indemnified Party arose solely out af the gross negligence or bad faith of such Indeqnifitd Party,
suth Indemnified Party will promptly remit 00 the Company any amounts reimbursed or advanced
under this paragraph

The Company shall, if requested by PISC, assume rhe defense of any such Action including rhe
cmployment of counse| reasonably satsfaemocy 1 PISC and will not settic, compromise, eonseat
or otherwise resajve or deek To terminate any pending or threatensd Action (whether ar not ary
Indemnified Party 1s 2 party herew) unless it obtming the prior Wrinan consent of PISC or an
express, uncandinanz| rekeaze of each indemnitied Pamry from all liabihiry relating to such Aetion
and the engagement af PISC under this Agréement. Any lndemnificd Party shall be entitled 10
resin separate aounse! of ts choice and participate wn the defense of any Acrion in cotnecuon
wth any of the namers o which thiz Exhibdt B relates, but the fees and expenses of such eounscl
shall be ar the expense of suoh [ndemnified Party unless: (i) the Company tas failed pramptly 10
assume the defense and employ counse! or {ji) the named parties 1o any such Action (including
any impleaded partes) include such Indemnidied Purty and the Company, and such Indemnifiad
Person shall have been advised by counsel thag there may be one or more leaal defenses available
1o it which zre different from or in addfriop w those availabie 1o the Company; provided that the
Compuny shall act in such evear be responsible under tic Exhisit B for the fees and expenses off

10
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more than cne firm of scparwie counsel (in addntion 1o local counsel) in copnection with any such
Action in the same Junadiction.

The Company agrees that if any right of any Indwmnified Party set fonh in the preceding
paragraphs i3 finally judicially determinad to be unavailable (except by reason of the gross
negligence or bad fhith of such Indemmifled Party), or is insufficient 10 hald such lademnified
Party hurmless against sueh Losses wy contemnplazed herein, then tha Coampany shall comribue w
such Losses (i) in such proportion as is appropriage (o reflect the relative benefits rwceived by the
Company and its stockholders, on the ana hand, and such Indemnified Party, on the othey hand, in
coansction with the gunsasrions eontemplated hereby, and (i) if (and only if) e slloeapan
pravided in clause (i) is not permifted by applicable law, in such propoertion as is sppropriaw to
reflect no1 only the relarive benefim ruferred 10 In clawse () bur also the celative fault of the
Company and such Indemnified Party; provided, however, thar in no event shail the amouny, if
any, 10 be conwribured by all Indemnified Parties exceed the amouat of the fees actually received
by PISC hercunder Benefirs receivad (or anticipaled 1o pe seceived) by the Company and s
stockholders shall be deemed to be equal 10 the agprepate cash conmderation sid value of
securities ar any other property payable, &xchangeable or wansfermble in sny proposed or
potentia] wansactions within the scope of thig Agreement, and benefits received by PISC shall be
dseared 1o be cqual 1o the compensation payadls by the Company o PISC ia caanection with this
Agreement.  Relavive fauls shall be determined by reference w, amoog other things, whether sny
allegad untrue starement of omission or sny othar alleped canduct relares 1o information providad
by the Company or other condugt by the Company (or the Company's employers or Ather agenty)
cn the one hand or by PISC an the other hand. The parties nereto agree that it would nor be just
and equitably if conuibution were determined by pro tata aliocation or by any ather mathod of
aliccation which does not take into acconnt the equitable considerations refurrwd 1o abave,

The Company slto agrees tha no Indmpnified Party shall hiave any liability (whether direct oF
indirect, in comirac: o 1o or omherwise) to the Company for of in copnéchon with advice or
services rendered or 1o be rendered by any Indemnified Paty pursusnr 1o this Agreement, the
wansacrions comemplaied heredy of any indemaificd Pasly's acyons or jpactions i cohpaction
with any such advice, services ar transactions excopt for Losses of the Company thar are finaily
Judicially detzrmimed by a sourt of competent jurisdiction 10 have arisen solely our of the gross
negligence or bad farth of such Indemnified Party in connection with any such advics, actions,
inactions or services.

The rights of the Indemnified Parties hértunder 3hall be in eddition fo sny other rights thay any
Indemnified Party may have st common law. by suanae or otherwise. Excepl a3 otherwise
vapressly provided fur in thizs Exhibit B, If any verm, provision, covenant ar rearriction conmined
in this Exhibit B is held by & court of compemiit junsdiction or other amhority 1o be mvalid, vaid,
unenfarecable or Agains i1 regulatory policy, the ramainder of 1he Erms, Provisions, COVENANTS
and regtricrions cantained in this Agreemant all remain in futl force and effect and shall in no way
be uffactad, impaired or invalidated The reimbursement, indémnity and contribution obligations
of the Company st forth hereir: shall apply 10 any modification of this Agreement and shall
cemam i full force and effect regardiess of say termination of, or the complotion of zny
indemnified Person’s services under or in cannection with, this Agreement.

1l
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