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DISTRICT OF NEW MEXICO . - TR

UNITED STATES BANKRUPTCY COLRT,

In re:

FURR’S SUPERMARKETS. INC.,
Case No. 7-01-10779 SA
Chapter 7

Debtor.

SUBMISSION OF SUGGESTED REFINEMENTS
TO THE PROPOSED CARVE-OUT PROCEDURE

Atlached hereto is a suggested revision (o Lxhibit ~A™ 1o the Motion To
Adopt Proposed Carve-Out Procedure, Set Deadlines. and for Other Reliel filed
July 15, 2002 (the “Motion™). The attachments consist of a copy marked to reflect

the changes made 10 Exhibit “A™ to the Motion. and an unmarked copy.

JACOBVITZ THHUMA & WALKER
a Prolessional Corporation

LR

Ruh(.rl H. Jacobvitz
David T. Thuma
500 Marquette N.W.. Suite 630
Albuquergue, New Mexico 87102
(305) 766-9272
(303) 766-9287 (fax)

Attorneys tor the Chapter 7 Trustee

NG



‘T'his certifies that the attachments
hereto were transmitted by e-mail
on August 8, 2002 to:

Richard Levin. counsel for Skadden {rlevin/-skadden.com)

David Heller. counsel for ITeller (david.heller/ e Tw.com)

Paul Fish. counsel for [eller (pmfi@modrall.com}

William Keheler, counsel for Heller {(wkeleher:a-modrall.com)

Ronald Silverman. counsel for MetLife (rjsilverman‘a-bingham.com)
Steven R. Savoia. counsel for MetLife (srsavoiwa bingham.com)
Jennie Deden Behles, counsel for MetLife (behlesw jdbehles.com)
Jonathan B. Alter. counsel for MetLife (jbalter:« bingham.com)
William Cohen. counsel for Pepper Hamilton {coheniw-a:pepperiaw.com)
William F. Davis. counsel for Davis & Pierce (daviswf«¢:aol.com)
Ronald Andazola. United States Trustee (ronald. Andazola:q'usdoj.gov)
Michael Li. counsel for Deloitte (michael.lit@bakerbotts.com)

David Staber. counsel for Akin Gump (staberii*akingump.com)

James Reist, counsel for Grant Thornton (jtrw:kbh-lawfirm.com




HROPOSEDPY CARVE-OU'T PROCEDURES fnnt

A. Definitions.  The following words and phrase have the

.

medantngs.
“Adjusted Pro Rata Share™ is defined in paragraph C.
["Allocation Statement™ is defined in paragraph (2}.]

“Carve-Qut Procedures Motion™ means the Chapter 7 Trustee’s Motion to
Adopt Proposed Carve-Qut Procedure, Set Deadlines, and for Other Relief.

“Carve-Outs™ means {tapy-carve-out under-the-terms-of-anv-cash-cotateral

Wmmmd%ﬁmm—hemw%md—w—m%ﬂhe
Pre-Closing Carve-Out, Pg losing Carve Qut, and J1TW Carve-Out

“Denominator™ is defined in Attachment 1 hercto.

[DIP_Financing Orders”™ means the Final DIP Financing Qrder and the

“Excluded Yees” means professionals ____gc_l_t,__ilrs_h at meel the criteria
set forth in the DIP Financing Orders ag not tg be paid from Carve-Qut funds.|

“Eligibility Objections™ is defined in paragraph D(3).

[iingLD“_Fina_ﬂz‘gg_LJ_de_ﬁ___m“dm the Final _(_)l'd_[_U_)__Al.l_l_Ol’l_[__L
anci g Adequate Protection and (3) Qranting
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“Gross Pro Rata Share™ is defined in Attachment | hereto.

[JTW Carve-Qut”™ means the Carve-Out set forth_in paragraph 9 of the

First Post-Closing DIP | [inancin ng Order,

“Net Pro Rata Share™ is defined in Attachment | hereto.

“Numerator ™ is defined in Attachment 1 hereto.



“Percentage™ is defined in Attachment | hereto.

“Post-Conversion™ means after this bankrupicy casc was converted trom a
case under chapter 11 case to a case under chapter 7.

“Pre-Closing Carve-Out Amount™ is the amount of the Pre-Closing Carve-
Out as set froth in paragraph 8(a) of the Settlement Order

“Pre-Closing Period™ means on or prior to August 31. 2001.

“Post-Closing Carve-Out™ is defined in paragraph 8(a) of the Scttlement
Order.
["Post-Closing Perigd” means on or after September 1, 2001.]

“Professionals™ means professional persons emploved in this bankruptcy
case under Bankruptey Code §327 or §1103.

“PJSC™ means Peter J. Solomon Co.

“Settlement  Order™ means the Stpulation and Consent Order (i)
Approving Compromise and Settlement Between the Trustee on Behalf of the Estate,
Heller Financial. Inc., Bank of America. N.A. Fleet Capital Corporation and
Metropolitan Life Insurance Company and (i) Resolving All Objections Thereto, entered
or to be entered by the Court.

B. Payvment of Pro Rata Share. lach Professional fweuldd [shall] be paid its

pro rata share of cach of the Carve-Outs.
C. Calculation of Pro Rata Share. +FheCourtshould determrine—how-the
torth-en-Adtachment1— [linsert, based on Court’s determination) |

D. Determination of Eligibility [to Participate in Carve-Out Funds

) For_ purposes of computing distributions to_professionals {tom the

Carve-Outs, such distributions shall ex¢lude any work performed which meets the criteria

st lorth_in the DIP Financing Qrders as not to be paid_from Carve-Out funds, and any

prior_receipts or credits shall be deemed applied cither 1o work eligibte to be paid_from

[ 9]



Carve-Out_funds or to work not eligible to be paid Irom Carve:-Out tunds as determined

by the Court.

=t

(2)+4H+  Statement of Whether Vees Are Lxcluded |Fees Not

Payvable] from [any| Carve-Quts. Jacobvitz Thuma & Walker P.C.; Skadden. Arps. Slate.

Meagher & lom LLP: Pepper Hamilton [1.C: Davis & Piece P.A.; and Deloitte &
Touche LI.P and Deloitte Consulting L.P.. shall {ile. on or before the Final Fee
Application Deadline, either (1) a statement specilically identifying any of their fees or
costs (whether or not allowed or paid) which they recognize {weuld-not-have been
recoverabletrom-any-otf-the Carve-Outs} [as Excluded Fees] il allowed and unpaid: and
specifving which such fees or costs have been paid or disallowed{[,| or (ii) it any such
Professionals believes {al-oritsfees—wotld-have heenrecoverablefrom-a-Carve-Out-{to

fees are Lxcluded L'ees|. a statement to that effect. |[Further, the statement shall include

the amount the Debtor in Possession_paid such Professional, the credits (if any) the

Professional gave the Debtor in Possession, and how_the Professional applied the

payments _and credits. _Further, if any of the above listed Professignals have received

payment from or given credits to the Debtor in Possession, and recognize that a portion of

their charges are [ixcluded TFees, each such Prolessional shall_state how thev claim that

L] |

such pavments and credits should be_applied as between Excluded Fees and fees that ar

not Excluded Fees.
(24 Statement of Intent to Claim Fees {rom the Post-Closing
Carve-Out—H-at [for Post-Conversion Work. [f any] Protessional seeks or intends to




incurred atter December [8. 2001, the Professional fwould-bet [is] required to file and
serve on or before the Final Fee Application Deadline. a notice of intent to seck payment
of Post-Conversion fees or expenses from the Post-Closing Carve-Out. specifying the
types of Post-Conversion fees and expense that the Professional secks or intends to seck
from the Post-Closing Carve-Out (such as. fees for Post-Conversion scrvices rendered
and costs incurred to prosecute or defend fee applications).

+E3H[()] Obijections to Eligibility. Any objections to the eligibility

of any services rendered or costs incurred by any Professional for payment from any

Carve-Outs [on the grounds that: (i) the fees are Txcluded Fecs, (ii) the {ees are for Post-

(onversion services or costs not covered by a Carve-Qut, or (iii) that_payments from or
credits given to_the Dcbtor_in_Possession should be applied to Exeluded Fees]
("Eligibility Objections™ must be filed and served within 30 days afier the Final Fee
Application Deadline. Any FEligibility Objection must specify the lees and/or costs the

objector contends arc not eligible for payment from the Carve-Outs and why [and the

cligible to be paid from_a Carve-Out to the extent the_compensation is approved by the

Court, and payments or credits will be applies as applicd by the Professional.

(5)] ¢+ Response to [Clipibility Objections. It any Eligibility

Objections are timely filed, the Professional must file and scrve a wrillen response within
15 days afler service.

F. Determination of Which Carve-Out Applies.  {Fhe—Court—should

determinet |For the determination of] which fees are (i) eligible to be paid from the Pre-



Closing Carve Qut. (i) eligible to be paid from the Post-Closing Carve-Out. and (iii} not

cligible to be patd from any Carve-Qutst—tnless an-objectionthereto-is{iled and-served

20-dovs-aftersenv ot v of an-orderresuling from-the Capve-
Out-Motion-and-ol such-deadline {n which-uvent the-Court-will determine-the—issue-afier
notice-and-a-hearngd}], in addition 10 the above| the following guidelines shall apply:

(hH Pre-Conversion Work. Allowed fees for services rendered or costs

incurred on or hetore August 31, 2001 are paszable from the Pre-Closing Carve-Out (it
otherwise cligible to be paid from the Carve-Outs). regardless ol when the invoice was
sent for such fecs: and that allowed fees for services rendered or costs incurred after
August 31. 2001 but before December 19, 2001 are pavable from the Post-Closing Carve-

Out {if otherwise eligible to be paid from the Carve-Outs).

) Post-Conversion Work. {the € ourtshould-determine—that-any}

[Any] compensation that maybe sought for services rendered after December 18, 2001
s+ [urg] not payable from the Pre-Closing Carve-Out Amount. Whether any Post-
Conversion fees or expenses are payable from the Post-Closing Carve-Out {sheuldy
[shall] be determined in accordance with paragraphs 1 fand-E+ [above].

{3) PJSC Claim. PJSC's remaining unpaid $130.000 claim will be

included in the Pre-Closing Carve-Out ffand}[{ |not the Post-Closing Carve-Out) funless

PJSC is not required 1o file an Allocation Statement].




F. Determining the

Carve-Outs—a procedure should be-established-to-deternine-theeheible amounts toreach

professionald | Amounts Within Each of the Carve-Outs, The following procedure will

apply to determine_the amounts for egch Professional payable from_each of the Carve-

Quts;

{1) Prorating Disallowed Amounts. For any fees for services rendered

losing Carve Out_Perjod and. Post-Closing Carve-

or costs incurred during both the Pre-

QOut Period that the Court disallows in such a manner that it cannot be determined to what

Period,_the disallowed amount shall be pro rated_based on the relative amounts of

services performed and costs incurred during the Pre- and Post-Closing _Carve-Out

Periods in the category of disallowed compensation.

(2) Statement by Professionals of _ Allocation Between Carve Qut

Periods, It a Professional rendered services in both the Pre-Closing Carve-Qut Period

and the Post Closing Carve-Out Period, and seeks or_intends to seek payment from any of

the_Carve-Outs, then on_or_before the Final Iee Application Deadline the Professional

shall file and serve a statement (the “Allocation Statement”) setting forth (i) the amount

of compensation claimed to_be] payable from each Carve-Out [from which payment_is

sought; and (ii) whether and to_what extent the Court has approved the compensation

¢laimed to be payable from each Carve-OQut cither by entry of an interim or tinal order.

(3) Qbjections llocation . Statement.. __Any. objections (o the

allocation_between Carye Out periods set forth in the Allocation Statement must be filed

-
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mely filed and served, the allocation shall be made as sct_forth in_the Allocation

Statement.  Any. approved allocation between Carve Qut periods _remain. subject 1o

reduction_for any fees or costs that are Excluded Fees or_to the _extent any of the

compensation is not approved by the Court].

G. Decadline for Final Fee Applications. The Court {sheuld-fixt [hereby

fixes| a deadline of 30 days after service of notice of the [iling of an order resulting from
the Carve-Out Motion for any Professionals and of such deadline to file final fec
applications for any compensation (i) based on serviced rendered prior to December 19,
2001 (when the chapter 11 case was converted o a case under chapter 73 or (i1) for which
the applicant secks or will scek payment form any Carve-Outs. other than compensation
that may be sought from the Post-Closing Carve-Out for services rendered after
December 18, 2001 1o prosecute or defend fee applications (the “Final I'ee Application
Deadline™).

H. Service. Unless the Court orders otherwise, except lor notice of {inal fee
applications, service will be sutficient if service is made on the parties on whom the
Canve-Out Procedures Motion was served. | Without limiting the forgotng, service ol _ail

papers be served pursuant to_this procedure shall include service on Heller, as agent, by

serving the same on David S. Heller, Latham & Watkins, 233 South Wacker Drive Sears




CARVE-OUT PROCLEDURES
A. Definitions.  The following words and phrase have the following
meanings.
“Adjusted Pro Rata Share™ is detined in paragraph €.
“Allocation Statement” is defined in paragraph F(2).

“Carve-Out Procedures Motion™ meuns the Chapter 7 Trustee’s Motion to
Adopt Proposed Carve-Out Procedure. Set Deadlines. and for Other Relief.

“Carve-Outs™ means the Pre-Closing Carve-Out, Post-Closing Carve Oul
and FI'W Carve-Out.

“Denominator” is defined in Attachment 1 hereto.

“DIP Financing Orders™ means the Final DIP Financing Order and the
First Post-Closing DIP Financing Order,

“Excluded Fees™ means professionals fees and costs that meet the criteria
set torth in the DIP Financing Orders as not to be paid [rom Carve-QOut funds.

“Eligibility Objections™ is defined in paragraph D(3).
“Final DIP Financing Order” meuans the Final Order (1) Authorizing

Debtor to Obtain Secured Financing, (2) Granting Adequate Protection and (3) Granting
Other Relief, filed March 14, 2001.

“Final Fee Application Deadline™ is defined in paragraph G.

“First Post-Closing DIP Financing Order™ means the Final Post Closing
Order Supplementing Final Order (1) Authorizing Debtor to Obtain Secured Financing.
(2) Granting Adequate Protection and (3) Granting Other Reliet, filed in September.
2001.

*(ross Pro Rata Share” is detined in Attachment 1 hereto.

“JTW Carve-QOut™ means the Carve-Out set forth in paragraph 9 of the
First Post-Closing DIP Financing Order.

“Net Pro Rata Share™ is defined in Attachment 1 hercto.
“Numerator™ is defined in Attachment 1 hereto.

“Percentage™ is defined in Attachment 1 hereto.



“Post-Conversion™ means after this bankruptey case was converted from a
case under chapter 11 case to a case under chapter 7.

“Pre-Closing Carve-Out Amount™ is the amount of the Pre-Closing Carve-
Out as set froth in paragraph 8(a) of the Settlement Order

“Pre-Closing Period™ means on or prior to August 31, 2001.

“Past-Closing Carve-Out” is detined in paragraph 8(a) of the Scttlement
Ordcr.
“Post-Closing Period” means on or afier September 1. 2001,

“Protessionals™ means professional persons emploved in this bankruptey
case under Bankruptey Code §327 or §1103.

“PJSC” means Peter J. Solomon Co.

“Settlement Order™ means the Stipulation and Consent Qrder (i)
Approving Compromisc and Settlement Between the Trustee on Behalf ol the Estate.
Heller Financial. Inc.. Bank of America, N.A.. Fleet Capital Corporation and
Metropolitan l.ife Insurance Company and (ii) Resolving All Objections Thereto. entered
or 10 be entered by the Court.

B. Pavment of Pro Rata Share, liach Professional shall be paid its pro rata

share of ¢ach of the Carve-QOuts.

C. Calculation of Pro Rata Share. [insert, based on Court’s determination|
D. Detcrmination of Eligibility to Participate in Carve-Out Funds

(1) For purposes of computing distributions to professionals from the
Carve-Outs. such distributions shall exclude any work performed which meets the criteria
set forth in the DIP Financing Orders as not to be paid from Carve-Out funds. and any
prior receipts ar credits shall be deemed applied either to work eligible to be paid (rom
Carve-Out tunds or to work not eligible to be paid {rom Carve-Out funds as determined

by the Count.



(2} Statement of Whether IF'ces Are Ixcluded Fees Not Pavable trom

any Carve-Outs. Jacobvitz Thuma & Walker P.C.: Skadden. Arps. Slate. Meagher &

Flom LLLP; Pepper Hamilton LLC: Davis & Picce P.A; and Deloitte & Touche 1LI.P and
Deloitte Consulting L.P., shall file, on or before the TFinal Fee Application Deadline,
either (1) a statement specifically identifying any of their fees or costs (whether or not
allowed or paid) which they recognize as Excluded Fees if allowed and unpaid: and
specifving which such fees or costs have been paid or disallowed. or (if) il any such
Professionals believes that none of its fees are [xcluded lFees. a statement to that effect.
Further. the statement shall include the amount the Debtor in Possession paid such
Professional, the eredits (if any) the Professional guve the Debtor in Possession. and how
the Professional applied the payments and credits. Further. if any of the above listed
Professionals have received payment from or given credits to the Debtor in Possession.
and recognize that a portion of their charges are Excluded lFees, each such Professional
shall state how they claim that such payments and credits should be applied as between

Excluded Fees and fees that are not Excluded Fees.

tad

(3 Statement of Intent to Claim Fees from the Post-Closing Carve-

Out for Post-Conversion Work. If any Professional sceks or intends to scek payment

from the Post-Closing Carve-Out for any services performed or costs incurred after
December 18. 2001, the Professional is required to [ile and serve on or before the Final
Fee Application Deadline. a notice of intent to seck payment of Post-Conversion fees or
expenses {rom the Post-Closing Carve-Out. specifving the types of Post-Conversion fees

and expense that the Professional seeks or intends o seck from the Post-Closing Carve-



Out (such as, fees for Post-Conversion services rendered and costs incurred 1o proscceute
or defend fee applications).

4 Objections to_Eligibility. Any objections to the eligibility of any

services rendered or costs incurred by any Prolessional for pavment trom any Carve-Outs
on the grounds that: (i) the fees are Excluded Fees. (ii) the fees are for Post-Conversion
services or costs not covered by a Carve-Out. or (i) that payments {rom or credits given
to the Debtor in Possession should be applied to Excluded Fees (“Eligibility Objections™)
must be filed and served within 30 days after the Final Fee Application Deadline.  Any
Eligibility Objection must specily the fees and/or costs the objector contends are not
eligible for payment from the Carve-Outs and why and the pavments or credits the
Objector claims should be applied to Excluded l-ees.  If no Eligibility Objection are
timely filed and served. the fees and costs shall be deemed cligible to be paid from a
Carve-Out to the extent the compensation is approved by the Court. and payments or
credits will be applies as applied by the Professional.

(5) Response to Eligibility Objections.  If any Eligibility Objections

are timely tiled. the Professional must file and serve a written response within 15 days
after service.

E. Determination of Which Carve-Oul Applies. For the determination of

which fees are (i) eligible to be paid from the Pre-Closing Carve Out. (ii} eligible to be
paid from the Post-Closing Carve-Out, and (ii1) not eligible to be paid from any Carve-
Quts. in addition 10 the above the following guidelines shall apply:

(1 Pre-Conversion Work. Allowed fees for services rendered or costs

incurred on or betore August 31. 2001 are payable trom the Pre-Closing Carve-Out (if



otherwise cligible to be paid from the Carve-Outs). regardless ol when the invoice was
sent for such fees: and that allowed fees for services rendered or costs incurred alier
August 31. 2001 but betore December 19, 2001 are payable from the Post-Closing Carve-
Qut (if otherwise cligible to be paid from the Carve-Quts).

(2) Post-Conversion Work. Anyv compensation that mavbe sought for

scrvices rendered after December 18, 2001 are not pavable from the Pre-Closing Carve-
Out Amount. Whether any Post-Conversion fees or expenscs are pavable from the Post-
Closing Carve-Out shall be determined in accordance with paragraphs D above.

(3) PJISC Claim. PJSC’s remaining unpaid $130.000 claim will be
included in the Pre-Closing Carve-Out (not the Post-Closing Carve-Qut). PISC is not
required to file an Allocatton Statement.

EF. Determining the Amounts Within lsach of the Carve-Outs. The following

procedure will apply to determine the amounts for cach Professional payable from cach
of the Carve-Outs:

(1 Prorating Disallowed Amounts. FFor any fees for services rendered

or costs incurred during both the Pre-Closing Carve Out Period and Post-Closing Carve-
Out Period that the Cournt disallows in such a manner that it cannot be determined to what
extent the disallowed amount is attributable to the Pre-Closing or Post-Closing Carve-Out
Period. the disallowed amount shall be pro rated based on the relative amounts of
services performed and costs incurred during the Pre- and Post-Closing Carve-Out
Periods in the category of disallowed compensation.

(2) Statement by Professionals of Allocation Between Carve Qut

Periods. 1 a Professional rendered services in both the Pre-Closing Carve-Qut Period



and the Post Closing Carve-Out Period, and secks or intends o seck payment from any ot
the Carve-Quts. then on or before the Final Fee Application Deadline the Professional
shall file and serve a statement (the ~Allocation Statement™) setting forth (1) the omoum
of compensation claimed to be payable from cach Carve-Out from which payment is
sought: and (ii) whether and o what extent the Court has approved the compensation
claimed to be pavable trom each Carve-Out either by entry of an interim or {inal order.

(3) Objections _to__Allocation Statcment.  Any  objections 1o the

allocation between Carve Out periods set torth in the Allocation Statement must be filed
and served within 30 days after the Final Fee Application Deadline. 1f no objections are
timely filed and served. the allocation shall be made as set forth in the Allocation
Statement.  Any approved allocation between Carve Out periods remain subject to
reduction for any fees or costs that are Excluded lFees or to the extent any of the
compensation is not approved by the Court.

G. Deadline for I'inal Fee Applications. The Court hercby fixes a deadline of

30 days after service of notice of the filing of an order resulting from the Carve-Out
Motion for any Professionals and of such deadline to file final fee applications for any
compensation (1) based on serviced rendered prior 10 December 19, 2001 (when the
chapter 11 case was converted to a case under chapter 7) or (i) for which the applicani
seeks or will seck payment form any Carve-Outs. other than compensation that may be
sought tfrom the Post-Closing Carve-Out for services rendered after December 18, 2001
to prosecute or defend fee applications (the “Final I‘cc Application Deadline™).

I Service. Unless the Court orders otherwise. except for notice of final fee

applications. service will be sufficient it service is made on the parties on whom the



—

Carve-Out Procedures Motion was served.  Without limiting the forgoing. service of all
papers be served pursuant to this procedure shall include service on Heller. as agent, by
serving the same on David 8. Heller, Latham & Watkins. 233 South Wacker Drive Sears
Tower. Suite 3800, Chicago. Illinois 60606-6401: and Paul M. Fish . Modrall Sperling

Roehl Harris & Sisk. P.AL P.O. Box 2168, Albuguergue. New Mexico 8§7103-2168.
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