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IN THE UNITED STATES BANKRUPTCY Co&g%” 19
FFOR THE DISTRICT OF NEW MEXICO ' PH 4= 07
E | ':‘ ".I [P

”‘-ll'-" ST CHURT
Al o ot N M
In re: ) (‘hapter 11

)
FURR'S SUPERMARRKETS, INC., )

) Case No. 11-01-10779 SA
Debtor, )
)
)
)

METROPOLITAN LIFE INSURANCE COMPANY'S
OBJECTION TO NEW MEX{CO TAXATION AND REVENUE
DEPARTMENT'S AMENDED MOTION TO COMPEL
PAYMENT OF POST-PETITION TAXES OUT OF THE
AGGREGATE PROCEEDS PURSUANT TO THE
FIRST CLOSING ORDER AND JOINDER IN HELLER OBJECTION

Metropolitan Life Insurance Company, in any and all capacities wherein Heller
Financial, lnc. ("Heller™) does not expressly act as its agent ("MetLtfe™), by and through
its undersigned attorneys, Bingham Dana LLP and 1.0, Behles & Associates. a
Commercial Law Firm. hereby submuts its Objection to New Mexicoe Taxation and
Revenue Departinent’s ("TRD™) Amended Motion to Compel Payment of Post-Petition
Taxes Qut of the Aggregate Proceeds Pursuant to the First Closing Order (the “TRD
Motion™) and Joinder in Heller Objection. and states as follows:

. Heler has previously filed with this Court its Objection to Taxation and
Revenue Departiment’s Motion ta Compel Pavment of Post-Petition Taxes Qut of the
Aggregate Proceeds Pursuant to the First Closing Order (the “Heller Objection™).

2 By this Objection, Metl.ite hereby adopis the arguments and objections set

forth in the Heller Objection as if fully set forth herein, reserves its right to submit
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additional and more detailed objections prior to or at any hearing 1o be held on this
matter. and presents certain additional arguments as sct forth below.

3. Specitically, MetLife respectfully refers this Court to the case of {nited
States v. New Aevico, 581 F.2d 803 (10" Cir. 1978). aff 'l 455 VLS. 7200 (1982). which
firmly enunciates the law in this jurisdiction, to wit: “The New Mexico Supreme Court
has construed [the gross receipts statute’s] language as placing the legal incidence of the
gross receipts tax on the seller™ (citing First Nat'l Bank v. Commissioner of Kevemie. 460
P.2d 64, 70 (N.M. Ct App.), cert. denicd. 460 P.2d 72 (1909), uppead dismissed, 397
LS 601 (1970)). Accordingly. the TR Motion should be denied as only a seller in
New Mexico may be required to pay gross receipts taxes  TRID's attempt 1o have the
secured lenders pay the outstanding tax obligation of the Debtor is without any statutory
support.

4. With respect to certain factual assertions contained in the TRD Motion.
MetLife retutes any contention that it was aware the Debtor was in arrears in pavment ot
post-petition tax payments prior to the Fleming Sale or that it refused the Debtor the
authority to pay those taxes when they came due. TRD Motion at 120 MetLife was
intormed that the Debtor was current on its payment of post-petition gross receipts tax
obligations and that the first unpaid scheduled payment occurred after the close of the
Fleming sale At all relevant times. Metl.ife expected (and contracted tor) the Debtor to
be in compliance with all applicable laws and regulation as a condition to its debtor-in-
possession linancing. Sce Post Petition L.oan and Sccurity Agreement dated as of March
14, 2001, approved by the Final Financing Order (as defined in the TRD Motion) 5 4

Compliance with Laws.
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5. As for the equities in altering prior orders of this Court, MetLite submits
that 1t has justiliably relied on each of the Final Financing Order and the First Closing
Order in extending credit and ather accommaodations to the Debtor The Final Financing,
Order provided creditors ample opportunity to object to the validity, extent, priority.,
avordability or enforceabhliy of MetLite's pre-petition liens on pre-petition assets. Final
Financing Order at § 20 No objections under this paragraph have been made and
sustained.  The force of this Court’s order, therefore. ought to stand and not be altered by
changed circumstances in this case. fu re Malmgren, 277 3R 755, 759 (Bankr. E D
Wis. 2002)(courts must enforce their own orders). The claims of the lenders, including
Metl.ile, secured by their valid and perfected liens as acknowledeed by this Court. are
entitled to priority in payment over the claims of the TRD. No authority has been cited or
exists which would justity the Courr changing that priority regimen

0 Finally. as support for the TRD Motion. TRD cites Bankruptey Code §
SR2(b} 1. which permits the Court to limit a creditor’s pre-petition [ien on property
acquired by the Debtor post-petition based on the equitics of the case. This authority is
wholly apposite to the present circumstance as amony the liens which Metl.ife and the
other lenders assert ave replacement licns granted post-petition. Bankruptey Code § 552
addresses the case of ordinary pre-petition liens attaching to property acquired past-
petition. Metl.ife additionally asserts its interest in the Debtor’s property by virtue of
replacement liens granted by this Court post-petition and upon which MetLite reasonably
relied as adequate protection for the continued (and still comtinming)y use of its cash
collateral and 1ts extension of post-petition financing. No case has been identified where

Bankruptey Code § 552 was used to invalidate or limit a judicially granted. post-petition
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replacement Jien. TRID's reliance upon this statute is misplaced and ought to be
disregarded by this Court,

WHEREFORE, MetLife respecttully requests that the Court (1) deny the
TRD Motion, and (ii) grant Metl.ife such other and further reliel as the Court deems to be
just and proper.

Dated: June 18, 2002
Albuguergue. New Mexico

Respectfully submitted,

1 D Behles & Associates, a Commercial Law Firm,
Attorneys for Metropolitan Lite InsuranceCompany

7

By . __ _ _ _ _
. Jennig ¥eden Behles
' ‘Gold Avenue, SW. Suite J00
P.O. Box 8§49
Albuquerque, NM 87103-0849
Phone: (505) 243-97506
Fax:  (505y 243-72062

and

Jonathan B Alter
Steven R. Savoia
BINGHAM DANALLP
399 Park Avenue

New York. NY 10022
Phone. (212} 318-7700
Fax: (212)752-537%
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I HEREBY CERTIFY that a true
and correct copy of the foregoing
pleading was mailed to the following
this1 8" day of June. 2002.

Donald F. Harris. Exq.

Special Assistant Attorney General

New Mexico Taxation & Revenue Department
PO Box 8485

Albuquerque. NM 87108

David S. Heller, Esq.

Josef' S, Athanas. Esq.

[.atham & Watkins

Sears Tower, Suite 5800

233 South Wacker Drive. 58" Floor
Chicago. IL 60606

Paul M. Fish, Esq.

Modrall. Sperling, Rochl. Harris & Sisk, P A
P.O. Box 2168

300 4™ St NW

Albuquerque. NN 87103-2168

Ron Andazola. Esq.

United States Trustee

P.0O. Box 608

Albuquerque, NM 87103-0608

Robert H. Jacobvitz, Esq.

Jacobvitz. Thuma & Walker, P.C.
SO0 Marquette NW #6530
Albuquerque. NM 87102 ’

this 18" dav of June, 2002.

<By:_ L
Jennie Deden Behles
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