UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW MEXICO

IN RE: - RS

FURR'S SUPERMARKETS INC. No. 7-01-10779 SA

OBJECTION TO TAXATION AND REVENUE DEPARTMENT'S MOTION TO
COMPEL PAYMENT OF POSTPETITION TAXES OUT OF THFE
AGGREGATE PROCEEDS PURSUANT TO THE FIRST CLOSING ORDER

COMIES NOW Heller Financial, Inc., on behalf of itself and as agent for Bank of

America, N A, and Fleet Capital Corporation (jointly “Heller™), and objects 1o the New Mexico
Taxation and Revenuc Department's ("TRD") Motion to Compel Payment of Postpetition Taxes
out of the Aggregate Proceeds Pursuant to First Closing Order ("TRD Motion").

-

L. INTRODUCTION.

As set tarth more {ully below, the Court should deny TRD's Motion because: 1) the New
Mecxico Tax Administration Act successor in business statutes cited in the TRD Motion and the
TRD regulations mlerpreting those statutes establish that TRD has no business successor ¢laim
against anyonc (or Furr's alleged gross receipts tax liability, and the TRD rcgulations make it
clear that TRD's successor in business claim fails il the transfer was a secured lender foreclosure
or bankrupicy sale: 2) TRD did not create a perfected enforceable lien against Fleming
Companics, Inc ("Fleming"), Debtor Furr's Supermarkets, Inc. ("Furr's") or any other party; and
3) TRD's equitable argument to circumvent state law and constitutionally protected property
rights is misplaced.

[t appears (though it is by no means clear) that TRD contends that it is entitled to recover
alleged Furr's gross receipts tax liability on the theory that Fleming, or perhaps some other party

to this proceeding or cven the Bankrupicy Eslate, is a business "successor” 10 Furr's as those
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terms are used in NMSA 1978, § 7-1-61 cited in TRD's Motion, T 11, and related provisions of
the New Mexico Tax Administration Act, NMSA 1978, §§ 7-1-1 through 7-1-82. Scction 7-1-01
and other provisions of the Act, under appropriate circumstances, do tndeed provide for a
business successor 1o be held responsible for at least some tax liability of a predecessor business.
However, neither the facts nor the law support TRD's claim against Fleming, any other party to
this proceeding or the Bankruptey Estate, on the ground that they are a business successor Lo
Furr's.

In any event. no lien has arisen under NMSA 1978, § 7-1-61 and, il TRD had a lien.
Heller and the other sccured creditors had liens with priority over any alleged TRD hien that,
when paid, left no procceds for any subsequent TRD lien. The governing statutes establish that
TRD has no perfected lien. TRD has never assessed Furr's. the Bankruptev Estate, Heller or any
other party to this procceding. TRD has ncver filed a lien that might give it nights against third
party creditors.  Finally, TRD provides absolutely no cxplanation of how its supposcd late
blooming post-petition lien is entitled to any precedencc over Heller's Jongstanding, pre-petition
lien.

IL FACTUAIL BACKGROUND.

Heller had a pre-petition lien on all relevant assets of Furr's, including but not limited to
inventory, accounts reccivable and proceeds. Furr's filed for bankruptcy on liebruary 8, 2001.
On Muarch 14, 2001, this Court entcred a final order providing for post-petition financing and
granting Heller and the other secured creditors a replaccment lien against all Furr's assets to the
extent of pre-petition value. The replacement lien extended Heller's pre-petition liens on Furr's

inventory. accounts receivable, proceeds and post-petition assets.
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