
While  the informatio n

presented herein is accurate

as of the date of publication,

it should not be cited or

re l i e d  u p o n  a s  l e g a l

authority.  This information

should not be used as a

substitute for reference to

t h e  U n i t e d  S t a t e s

Bankruptcy Code (title 11,

United States Code) and the

Bankruptcy Rules, both of

which may be reviewed at

local law libraries, or to any

local rules of practice

adopted and disseminated by

each bankruptcy court.

Finally, this fact sheet should

not substitute for the advice

of competent legal counsel.
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Background

Chapter 12 is designed for

“family  farmers” with “regular

annual income” who desire to

pay their debts bu t are curre ntly

unable to do so. The purpose of

chapte r 12 is to enable

financially distress ed “fam ily

f a r m e r s , ”  u n d e r  c o u r t

supervision and pro tection, to

propose and carry out a

repayment plan under which

creditors are paid over an

extended period of time.  Under

this chapter,  debtors are

permitted to repay  creditors , in

full or in part, in installm ents

over a three-year period, during

which t ime credi tors  are

prohibited from starting or

continuing collection efforts.  A

plan providing for payments over

more than three years must be

“for cause” and be approved by

the court. In  no case may a plan

provide for payments over a

period longer than five years,

with the exception that some

secured claims may be paid

beyond the five year period. 11

U.S.C. § 1222(b)-(c).

In tailoring chapter 12 to meet

the econo mic rea lities of fam ily

farming, this law has eliminated

many of the barrie rs that family

farmers had faced when seeking

to reorganize successfully under

either chapter 11 or 13 of the

Bankruptcy Code.  For example,

chapter 12 is more streamlined,

less complicated, and less

expensive than chapter 11,

which is better suited to the large

corpor ate  reorgan ization.  In

addition, few family farmers find

chapter 13 to be advantageous

because it was designed for

wage earners who have smaller

debts  than those facing  family

farmers .    In chapter  12, 

Congress sought to combine the

features of the Bankruptcy Code

which can provide a framew ork

for succe ssfu l family farm

reorgan izations. At the time of

the enactment of chapter 12,

Congress could not be sure

whether chapter 12 relief for the

family  farmer would be required

indefinitely.  Accordingly, the law

(which first provided that no

chapter 12 cases could be filed

after Septem ber 30, 1 993)

curren tly provides that no cases

may be filed under chapter 12

after October 1, 2001. As of

June 30, 2002, legislatio n is

pending in Cong ress to  extend

that dead line.  

The Bankruptcy Code provides

that only a family farme r with

“regular annual income” may file

a petition for relief under chapter

12. 11 U.S.C. §§ 101(18), 109(f).

The purpose of this requirement

is to ensure th at the deb tor’s

annual incom e is sufficie ntly

stable  and regular to permit the

debtor to make payments under

a chapter 12 plan. Allowance is

made  under chapter  12,

however,  for situations in which

family  farmers may have income

that is seasonal in nature. Relief

under this chapter is voluntary;

thus, only the debtor may file a

petition un der cha pter 12. 

Under the Bankruptcy Code,

those eligible to file a s “family

farmers” fall into two categories:

(1) an individual or individual

a n d  s p o u s e  and  (2 )  a

corporation or partne rship .

Those falling into the first

category must meet each of the

following four criteria as of the

date the petition is filed in order

to qualify  for relief under chapter

12: 

1.  The ind ividual or husband

and wife must be engaged in a

farming  operatio n. 

2. The total debts (secured and

unsecured) of that farming

operation must not exceed $1.5

million. 

3. Not less than 80% of the total
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debts which are fixed in amount

must be related to the farming

operatio n. 

4. More than 50% of the gross

income of the individual or the

husband and wife for the

preceding tax year must have

c o m e f ro m  the  fa rm in g

operatio n. 

In order for a corporation or

partnership to fall within the

second category of debtors

eligible  to file as “fam ily

farmers ,” the corporation or

partnership must meet each of

the following  criteria as  of the

date of the  filing of the pe tition: 

1. More than one-half of the

outstanding stock or equity in the

corporation or partnership must

be owned by one family or by

one fam ily and its re latives. 

2. The family or the family and

its relatives must conduct the

farming  operatio n. 

3. More than 80% of the value of

the corpora te or partn ership

assets  must be related to the

farming  operatio n. 

4. The total indebtedness of the

corporation or partnership must

not exc eed $1 .5 million. 

5. Not less than 80% of the

corpor ation’s  or partne rship’s

total debts which are fixed in

amount must come from the

farming operation owned or

operated by the co rporation or

partners hip. 

6. If the corporation issues

stock, the stock cannot be

publicly traded.

An individual or family farmer

cannot file under chapter 12 or

any other ch apter if, during the

preceding 180 days, a prior

b a n k r u p t c y p e t i t io n  w a s

dismissed due to the de btor’s

willful failure to appear before

the court or comply with orders

of the court or was  volunta rily

dismissed after creditors sought

relief from the bankruptcy cou rt

to recover property upon which

they hold liens.  11 U.S.C. §§

109(g), 362(d)-(e).

How Chapter 12 Works

A chapter 12 case be gins w ith

the filing of a petiti on with the

bankruptcy court serving the

area where the individual lives or

where the corporation or

partners hip debtor h as its

principal place of business or

principal assets. Unless the

court orders otherwise, the

debtor also shall file with the

court:  (1) schedule s of ass ets

and liabilities, (2) a schedule of

c u r r e n t  i n c o m e  a n d

expenditures, (3) a schedule of

e x e c u t o r y  c o n t r a cts  a nd

unexpired leases, and (4) a

statement of financial affairs.

Bankruptcy Rule 1007(b). A

husband and wife may file a joint

petition or individual petitions. 11

U.S.C. § 302(a).  (The Official

Forms may be purchased at

legal stationery stores or

downloaded from the Internet at

www .uscou rts.gov /bankfo rm/.

They are not available from the

court.)

Current ly, the courts are

required to charge a $200 case

f i l i n g  f e e  a n d  a  $ 30

miscellaneous administrative fee

(a total of $230). The fees

should  be paid  to the clerk of the

court upon filing or may, with the

court’s  permission, be paid by

i n d i v i d u a l  d e b t o r s  i n

i n s t a l l m e n t s . 2 8  U . S . C .

§ 1930(a ); Bank ruptcy Rule

1006(b); Bankruptcy Court

Miscellaneous Fee Schedule,

Item 8.  Bankruptcy Rule

1006(b) limits to four the number

of installments for the filing fee.

The final installment shall be

payab le not later than 120 days

after filing the petition. For cause

shown, the court may extend the

t ime of any ins tallmen t, provided

that the last ins tallmen t is paid

not later than 180 days after the

filing of the petition. Bankruptcy

Rule  1006(b).  The $30

administrative fee may be paid

in instal lments in the same

manner as the filing fee.  If a

joint petition is filed, only one

filing fee and one administrative

fee are cha rged.  De btors sh ould

be aware that failure to pay

these fees may result in

dismissal of the cas e.  11 U.S.C.

§ 1208(c)(2).

In order to complete the Official

Bankruptcy Forms which make

up the petition, statement of

financial affairs, and schedules,

the debtor will need to c ompile

the follow ing inform ation: 

1. A list of all creditors and the

amou nts and nature of their

claims ; 

2. The source, amount, and

frequency of the debtor’s

incom e; 

3. A list of all of th e debtor ’s

property; and 

4. A detailed list of the  debtor’s
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month ly farming and living

expenses, i.e., food, shelter,

utilities, taxes, transportation,

medic ine, feed, fe rtilizer, etc. 

When a husband and wife file a

joint petition or each spouse files

an individual petition, the above

detailed data m ust be ga thered

for both spouses. So that

financial responsibilities can be

accura tely asses sed w hen on ly

one spouse files, the income and

expenses of the non-filin g

spouse should be included in the

d e b t o r ’ s  s c h e d u l e s  a nd

statement of financial affairs.

Upon the filing of the petition, an

impartial trustee is appointed to

administer the case. 11 U.S.C .

§ 1202.  If the number of cases

so warrants, the United States

trustee may appoint a standing

trustee to serve in all chapter 12

cases in a district. 28 U.S.C. §

586(b).  As in chapter 13, the

trustee’s  primary responsib ility is

to act as a disbursing age nt,

receiv ing payments from d ebtors

and makin g distribution s to

creditors.  11 U.S.C. § 1202.

The filing of the petition under

chapter 12 “automatically stays”

most collection actions against

the debtor o r the deb tor’s

property.  11 U.S.C. § 362.  As

long as the “stay” is in effect,

creditors generally cannot

initiate or continue any lawsuits,

wage garnishments, or even

telephone calls demanding

payments.  Creditors receive

notice of the filing of the petition

from the clerk or the trustee.

Further, chapter 12 contains a

special automatic stay provision

a p p l i c a b l e  t o  c r e di t o r s .

S p e c i f i c a l ly ,  a f t e r  t h e

commencement of a chapter 12

case, unless the bankruptcy

court authoriz es othe rwise, a

creditor may not seek to collect a

“consumer debt” from any

individual who is liable with the

debtor. 11 U.S.C. § 1201(a).

Consumer debts are those

incurred by an indiv idual

primar ily for a personal, family,

or household purpose.  11

U.S.C. § 101(8).

The debtor must file a plan of

repayment with the petition or

within  90 days afterward, unless

the court determines that the

need for an extension is

attributable  to circumstances for

which the debtor should not be

held accoun table. 11 U .S.C. §

1221. The chapter 12 plan must

provide for the full paym ent of all

c laims entitled to priority under

section 5071 (unless the holder

of a particular claim agrees to

different treatment of the claim);

if the plan c lassifies claims and

interests, provide the same

treatment for each claim or

interest within each class

(unless the holder o f a particular

claim  or interest agrees to less

favorab le treatm ent ) ;  and

provide for the submission of

such portion of th e debtor ’s

future income to the supervision

of the trustee as is necessary for

the execution of the plan. 11

U.S.C. § 1222.  Other plan

provisions are permissive.  Id.

Plans, which must be approved

by the cour t, provide fo r

paym ents of fixed am ounts to

the trustee on a regular basis,

typically  biweekly or monthly.

The trustee then distributes the

funds to creditor s acco rding to

the terms of the plan, which may

offer creditors  less than  full

payment on their claims.  If the

trustee or a cred itor with an

unsecured claim 2 objects  to

confirmation of the plan, the

debtor is obligated to pay the

amount of the claim o r comm it to

the propos ed plan  all projected

“dispos able income” during the

period in which the plan is in

effect. 11 U.S.C. § 1225(b).

Dispo sable  income is defined as

i n co m e  n o t  r e a s o n a b l y

necessary  for the maintenance

or support of the debtor or

dependents. If  the debtor

operates a busine ss, disp osable

income is defined as excluding

those amounts which are

necessary  for the payment of

ordinary operating expenses. 11

U.S.C. § 1225(b)(2)(A)- (B).

One of the special features of

Chapter 12 is that, in c ertain

circumstances, paym ents to

secured creditors can continue

longer than the three-to-five-year

period the plan provides for

payment to unsecured and

priority creditors.

A meetin g of cred itors is he ld in

every case, during which the

debtor is exam ined un der oath . It

is usually held 20 to 35 days

after the petition is  filed.  If the

Unite d  States t rus tee or

bankru p t c y  admin is t ra to r 3

designates a place for the

meeting which is not regularly

staffed by the United States

t r u s t e e  o r  b a n k r u p tc y

administrator, the meeting may

be held no more than 60 days

after the order for relief.

Bankruptcy Rule 2003(a). The

debtor must attend the meeting,

at which creditors may appear

and ask questions regarding the

debtor’s  financial affairs and the

proposed terms of the plan. 11
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U.S.C. § 343.  If a husband and

wife have filed a joint petition,

they both must attend the

creditors’ meeting.  The trustee

will also attend the meeting and

question the debtor on the same

matters.  In order to preserve

their indepen dent judg ment,

bankruptcy judges are prohibited

from attending. 11 U.S .C. §

341(c).  If there are problems

with the plan, they are typica lly

resolved during or shortly after

t h e  c r e d i t o r s ’  m e e t i n g .

Generally, problems may be

avoided if the petition and plan

are complete and accurate and

the trustee has been consulted

prior to the  meetin g.  

In a chapter 12 case, unsecured

creditors who have claims

against the debtor must file their

claims with the court within 90

days after the first date set for

the meeting of creditors .

Bankruptcy Rule 3002(c ).  A

governmental unit, however,

may file a proof of claim until the

expiration of 180 days from the

date the case is f iled. 11 U.S.C.

§ 502(b )(9). 

Within 45 day s after the filin g of

t h e  p lan,  th e  p res id in g

b a n k r u p t c y  j u d g e  m u s t

determine at a “confirmation

hearing” whethe r the plan is

feas ib le  a n d  m e e ts  th e

standards for confirmation under

the Bankruptcy Code. 11 U.S.C.

§§ 1224, 1225. Creditors, who

will receive 20 days’ notice of

the hearing,  may appear at the

h e a r i n g  a n d  o b j e c t  t o

confirmation.  Bank ruptcy R ule

2002(a)(8).   While a variety of

objectio ns may be made, the

typical arguments are that

paym ents offered under the plan

are less than c reditors w ould

receive if the debto r’s asse ts

were liquidated, or that the plan

does not com mit all of the

debtor’s  disposable income for

the three-to-five-year period of

the plan. 

If the plan is confirmed by the

bankruptcy judge, the chapter 12

trustee commences distribution

of the funds received in

accordance with the plan.  11

U.S.C. § 1226( a).  If the plan  is

not confirmed, the debtor has a

right to file a modified plan.  11

U.S.C . § 1223.  The debtor also

has a right to co nvert the  case to

a liquidation case under chapter

7.4  11 U.S .C. § 1208(a).  If the

plan or modified plan is not

confirmed and the case is

dismissed, the court  may

authorize the trustee to retain a

specified amou nt for cos ts, but

all other funds pa id to the trustee

are returned to the debtor. 11

U.S.C . § 1226( a). 

O n  o c c a s i o n ,  c h a n g e d

circumstances will affect a

debtor’s ability to make plan

payments, a creditor may object

or threaten to object to a plan, or

a debtor may inadvertently have

failed to list all creditors.  In such

instances, the plan may be

modified either before or after

confirmation.  11 U.S.C. §§

1223, 1229.  Modification after

confirmation is not limited to an

initiative by the debtor, but may

be at the requ est of the trustee

or an unsecured creditor.  11

U.S.C. § 1229(a). 

Making the Plan Work

The provisio ns of a  confirmed

plan are binding on the debtor

and each creditor. 1 1 U.S.C . §

1227. Once the court conf irms

the plan, it is the responsibility of

the debtor to make the plan

succeed.  The debtor must make

regular payments to the trustee,

which will require adjustment to

living on a fixed budget for a

prolonged period.  Furthermore,

while  confirmation of the plan

entitles the debtor to retain

property  as long as payments

are made , the debtor may not

incur any significant new credit

obligations without consulting

the trustee, as such credit

obligations may have an impact

upon the execution of the plan.

11 U.S.C. §§ 1222(a)(1), 1227.

In any event, failure to make the

plan payments may re sult in

dismissal of the case. 11 U.S.C.

§ 1208(c). In addition, the court

may dismiss the case or co nvert

the case to a liquidation case

under chapte r 7 of th e

Bankruptcy Code upon a

showing that the debtor has

committed fraud in connection

with the cas e. 11 U.S .C. §

1208(d ). 

The Chapter 12

Discharge

As is the case under chapter 13,

upon successful completion of

all payments und er a chapter 12

plan, the debto r will rece ive a

discharge.   The discharge has

the effect of releasing the debtor

from all debts provided for by the

plan allowed under section 503

or disallowed under section 502,

with limited exceptions.  Those

creditors who were provided for

in full or in part un der the  pla n

may no longe r initiate or

continue any legal or other
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action agains t the debto r to

c o l l e c t  t h e  d i s c h a r g ed

obligations.  Certain categories

of debts are no t discha rged in

chapter 12 proc eeding s. 11

U.S.C. § 1228(a).  Those

categories include debts for

alimony and ch ild supp ort;

money obtained through filing

false financial statem ents; deb ts

for willful and malicious injury to

person or property; debts for

death  or personal injury caused

by the debto r’s opera tion of a

motor vehicle while the debtor

was intoxicated; and debts from

fraud or defalcation while  acting

in  a  f i duc ia ry  c a p a c i ty ,

embezzlement or larcen y. In

fact, the  discharge is more

limited in chap ter 12 than  it is in

a chapter 13 case.  The

bankruptcy law regarding the

scope of a chapter 12 discharge

is complex, however, and

d e b t o r s  s h o u l d  c o n s u l t

competent legal co unsel in  this

regard prior to filing. Those

debts  whic h will not b e

discharged should  be paid in  full

under a plan.  W ith respe ct to

secured obligations, those debts

may be paid beyond the end of

the plan payment period and,

accordingly, are not discharged.

Chapter 12 Hardship

Discharge

After confirm ation of a plan,

there are limited circumstances

under which the debtor may

request the cou rt to grant a

“hardship discharge” even

though the debto r has faile d to

comp lete plan payments. 11

U.S.C. § 1228(b). Generally,

such a disch arge is a vailable

only to a debtor whose failure to

complete plan payments is due

to circumstances beyond the

debtor’s  control and through no

fault of the debtor, after creditors

have received at least as much

as they would have received in a

chapter 7 liquidation case and

when modifi cation of the  plan is

not possible.  Injury or illness

that precludes employment

sufficient to fund even a modified

plan may s erve as  the basis  for

a hardship discharge.  The

hardsh ip discharge does not

apply  to any debts that are

nondis charge able in a chapter 7

case. 1 1 U.S.C . § 523. 

NOTES

1. Section 507 sets forth nine

categories of unsecured claims

which Cong ress ha s, for public

policy reasons, given priority of

distribution over other unsecured

claims.

2. Unsecured deb ts gene rally

may be defined as those for

which the exten sion of cr edit

was based purely upon an

evaluation by the creditor of the

debtor’s  ability to pa y.  In

contrast,  secured debts are

those for which the extension of

credit  was ba sed up on not on ly

the creditor’s  evalua tion of the

debtor’s  ability to pay, but upon

the creditor’s right to seize

pledge d prope rty on de fault.

3. Bankruptcy Administrators,

rather than U.S . trustees, serve

in the judicial districts in the

states of Alabama and North

Carolin a. 

4. A fee of $15 is charged for

converting a case under chapter

12 to a case under chapter 7.


