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Some Further (if not Interminable) Advice and Thoughts from Judge Starzynski

prepared for

BANKRUPTCY 2001: The 17th Annual Year in Review
March 8, 2002

The Honorable James S. Starzynski
United States Bankruptcy Judge

District of New Mexico

The following continues my “More than You Probably Wanted to Know” monologues
with practitioners at the Annual Year in Review programs, which deal largely with practice
and procedures in my courtroom and chambers.  Many of these are repeated from last
year (in fact, some are chestnuts from years before), but bear repeating because some
people are still coming up surprised when they hear about these procedures.  (Repeats
are marked with “*”; “#” designates a repeat but with substantial new material added.)

These practice and procedure tips are in addition to those already listed on my
chambers website.  If you are interested in or need to know about these practice tips, then
you need to also review the other practice tips at my chambers website.  To get to my
chambers website, go to www.nmcourt.fed.us, then click on U.S. Bankruptcy Court, then on
Chambers, then on Judge Starzynski’s “homepage”, and then start clicking on the various
topics you want or need to read about.  There is a wealth of other information on the
chambers website as well, such as the court calendar for the upcoming six months, which
is  usually updated once a week and is searchable, so spending some time at that site
might be useful.

In addition, this year’s monologue branches out to some ruminations on the
business and the art of judging, on lawyers, on the rule of law, and on civilization as we
know it.  That discussion follows the practice and procedures tips.

PART 1: PRACTICE AND PROCEDURES

1. Given that my chambers’ web page calendar is updated on a weekly basis (almost
always), if you have a question about a specific hearing that is or is not on the
calendar, feel free to call chambers to verify the accuracy of a setting.  In this
connection, note that if you have a notice of hearing on a matter, you are not
excused from attending the hearing merely because the hearing does not appear
on the calendar.

2. #   Don’t be afraid to call and ask for the status of a decision on your motion, trial,
etc. – others are certainly not hesitant, and no one in chambers will hold it against
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you.  In particular, if there is an upcoming trial or hearing which may be disposed of
by another matter pending before this Court, don’t hesitate to bring that to the
Court’s attention by a phone call, letter, or whatever, particularly if by doing so you
can save yourself, the other counsel and the clients money by not engaging in
discovery that may not be necessary, etc.  This philosophy applies equally so if
there is some event in your life or your client’s life that requires a decision by a
certain time; e.g., if not getting the decision out by a certain time will moot the need
for the decision.  And if you know about any such upcoming events when the
hearing takes place, please pass that information on at the time of the hearing.

3. #   The timing of decisions and the AO 413 process:

a. The Administrative Office (or someone in Washington, D.C.) requires that
bankruptcy and district courts to some extent keep track of the matters
pending before them, and report on the status of certain matters that (i) have
been submitted for decision (as defined in the regulations) within sixty days
of the end of the quarter but (ii) have not been decided by the end of the
quarter.  Matters that fit within this description are to be reported to the Tenth
Circuit on the fifteenth day (or next business day) following the close of the
quarter, unless they have been decided by the time the report is submitted.  
Note: what has changed is that there are only two reporting dates, not four:
following the 1st and 3rd quarters each calendar year.

b. One of the critiques I received from the 2001 ABA (Albuquerque Bar
Association) survey was that I take too many decisions under advisement,
and that I take too long to issue a decision in those matters that I do take
under advisement.  (On the other hand, other comments said that, in an
attempt to do “equity”, I tend to ignore the rules and make decisions too
quickly.)   I certainly agree that with respect to some matters, it has taken too
long to issue decisions, and we are working on ways to speed up the
process and catch up on the backlog.  We are making progress in that
respect, but more progress needs to be made, and will be.

c. With respect to the first criticism, I am aware that many lawyers say that
clients would just as soon have a quick decision, whether it is right or wrong. 
Maybe that is right, but maybe not.  I do think that quick decisions are helpful,
as far as that goes.  But I also think that, at least in the abstract and as a
whole, clients (parties) expect and want a decision that evidences a careful
examination of the facts and a careful application of the law to the facts, and
that applies even to the “small” matters that come before the Court for a
decision (although most matters are not so “small” from the perspective of
the clients).  (One constant finding of surveys which ask litigants about how
satisfied they were with the judicial process, is that a majority of litigants are
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satisfied when they feel they were given a full and careful hearing by the
judge, and this is the case whether the party responding won or lost the
hearing.  This factor is the most accurate predictor of litigant satisfaction with
the judicial process, even more than (and significantly more than) predicting
litigant satisfaction based on who won and who lost.)

d. Along that line, as every lawyer knows, even a small matter may contain an
issue of some complexity within it, one that requires research and reflection
to ensure the correct result.  How do I deal with that?  To begin with, many
times I do not require the parties to fully argue or brief issues (in order to
keep the cost of litigation down).  But even in those rare cases when the
parties have fully argued the issues at the conclusion of the hearing or when
the answer is supposedly ”obvious” (often merely because some other court
has ruled on the issue, regardless of the soundness of the reasoning), it
takes time and effort to correctly decide those issues, which after all were
important enough to the parties to pay a lawyer to litigate over.  So, until I get
a whole lot smarter, or get to the point where I have previously decided all the
matters that come before me (and remember what those decisions were), I
need to take the time and effort to get it right.

4. FRBP 7052 allows a bankruptcy judge to recite onto the record orally findings of
fact and conclusions of law in connection with matters that require findings and
conclusions.  That is a procedure that allows a decision to be rendered more
quickly, since written decisions often require dozens of hours of reviewing the
record, research and writing (and just plain thinking about the issues).  Oral
decisions frequently require much of the same amount of time, except that the
writing component is not as demanding and is therefore less time consuming.  So I
am making more decisions pursuant to Rule 7052.  But because of the
requirements of the rule, I usually recite detailed oral findings and conclusions on
the record.  Further, and this is what may be of use to practitioners in general, there
will often be my own written notes of the decision attached to the minute sheets,
including case cites, findings and conclusions, reasoning and policy considerations,
etc. – close to a verbatim transcript of the decision as read on the record.  A typical
example is attached as Exhibit 1, which came from a Furrs Supermarkets Inc.
hearing (01-10779) on the issue of whether the trustee would be allowed an
extension of time to assume or reject a warehouse lease.  What is also useful is the
fact that when I prepare notes like that and they are incorporated into the minutes of
the hearing, the minutes in turn are filed, docketed and available on ACE the same
day, often within minutes of the conclusion of the hearing.

In addition, a number of these “semi transcripts” of oral decisions are on my
chambers web site, as part of the compilation of my written decisions  that we
maintain.  These decisions (both “oral” and written) consist of PDF files, but they
are word searchable.  They can be reached by going to my chambers homepage
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(for directions see the second paragraph on the opening page of this document)
and then making the further selections from the menus presented.

5. You should be aware that there is another section on the District/Bankruptcy Court
website (www.nmcourt.fed.us) which purports to have the text of all the significant
written opinions of all the judges (district, magistrate, bankruptcy) of the District
going back a number of years.  These opinions are also word searchable.  The
decisions are categorized by judge (as to the district and magistrate judges);
another single category is “bankruptcy judges”, and that is where you find them. 
(Directions: From the homepage, click on "Court Opinions" in the left hand frame
and you will be taken to the search page.  Searching this database requires an
ACE account.   If you need an ACE account, the procedure is described at "E-Filing
Frequently Asked Question 3" which is found on the "Local Practice" screen from
the main page.)

6. #  Student loan cases: as soon as an adversary proceeding comes to our attention,
particularly when filed by a debtor seeking a hardship discharge (what other kind
are there?), we will require that the debtor visit the Department of Education
website (www.ed.gov) or call the Department at 1-800-848-0979 in order to put the
loans into a workout program with the federal government.  (A more targeted site
and number are www.loanconsolidation.gov and 1-800-557-7392, although these
last two apparently are pretty busy.) Until the debtor has gone through the process
of developing (or trying to develop) such a workout program, we will not spend time
dealing with the adversary.  Note that this applies to any loan that is backed by the
federal government, including those loans issued by state organizations.  The
reason for this approach is that, as I interpret the law, a condition of getting a
hardship discharge is that the debtor has made all reasonable efforts to work out
some way of repaying at least a portion of the obligation(s) owed.  (Note that this is
a necessary but not sufficient condition of getting a hardship discharge; that is, the
debtor needs to have made this effort, but even if the debtor has made this effort,
the debtor does not get a discharge unless he or she meets the other requirements
as well.)   The requirement is a Congressional mandate, expressed in 11 U.S.C. §
523(a)(8).  See In re Shay, Adv. Proc. 99-1021 (doc 16) and In re Detwiler, Adv.
Proc. 99-1105 (doc 29).  A number of courts require that this effort have been
engaged in before the request for discharge is made.  And given that the debtor
needs to make this effort, it makes sense to go these sites, because they have
been designed to comply with the requirements of the statute (or certainly appear to
have been designed with that purpose in mind).  Indeed, the treatment available to
borrowers that have been presented to me over the last year or so have been more
generous to the debtor than most of the case law mandates.  In consequence the
debtor, the creditors (including the United States government) and the court are all
better off requiring that effort by the debtor ahead of time. 
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7. Fee applications: Even when no one has objected to a fee application, a court is
not precluded from reviewing an application.  As is the case with most other judges,
of course, I find this part of the job one of the least attractive.  But it also seems that
the issue of fees has the potential to make a reorganization unfeasible, to bring the
entire bankruptcy system into disrepute, and, given the unequal bargaining
positions between most debtors and their counsel, to lead to an overall unfair
outcome for the debtor.  While I am comfortable that, at least in this district, the
large majority of debtors and estates get good representation at a fair price, I think
that it is necessary to review most fee applications of any significance, whether in
any chapter case or adversary proceeding, to ensure that overall the fees awarded
are appropriate for the work done and the result accomplished, and that there are
funds to pay the fees.  One implication of this policy is that if counsel is representing
a chapter 11 debtor in possession and the operating reports are not up to date,
approval of a proposed order may be delayed because I will not be able to
determine on my own whether the estate is current with UST fees, post petition
taxes, other post petition operating and professional expenses, etc.

8. Remember also with respect to fee applications that you need to put in the notice,
as well as the application itself, a summary of any previous fee applications and
awards of fees, including a specific statement of how much has been paid on the
previous (and pending) fee application already.  It is my understanding that that
disclosure is also a requirement of the application and the notice in Judge
McFeeley’s court.

9. When you submit an order approving the employment of a professional (attorney,
real estate agent, etc.), you need to put in the decretal portion of the order what the
rates of compensation or payment arrangement is.  The idea behind this is to make
it easy for anyone looking at the file to determine what the rate is without having to
go back and find and review the employment application.  If there has been no
objection, I ordinarily do not go back and review the employment application, and
so setting out the rates in the order helps me also.  Another advantage is that by
putting the rate in the order itself, it cuts down on the possibilities of
misunderstanding or error on this issue.  And in the event that I modify the order, as I
have on occasion, it makes that modification easier for those reading the order to
understand.

10. For many of the same reasons, I require that in chapter 13 confirmation orders, if
executory contracts or unexpired leases are being assumed or rejected, those
contracts or leases must be specifically identified in the confirmation order and a
copy of the confirmation order, as entered, be sent to the other parties to the
contracts or leases.  The same goes for secured claims and property the liens on
which are avoided, although virtually all debtors comply with the latter requirement.
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11. Concerning chapter 13 practice, the current local rule (NM LBR 3015-3) requires
the debtor’s lawyer to request a hearing, within five days after the deadline for filing
objections, on any objection filed to the plan.  This is an important deadline,
because it is the mechanism by which the administration of chapter 13 cases keep
moving, a value not only to the court but also to the various constituent parties of the
chapter 13 case and often to the debtor as well.  As important as this deadline is,
however, the rule is interpreted to permit only the debtor (or the debtor’s attorney,
obviously) to request the hearing; a secured creditor, or the chapter 13 trustee, or
any other party, is not permitted to request the hearing.  The opportunity for mischief
is apparent, either through neglect or design on the part of the debtor or debtor’s
counsel, to delay the chapter 13 confirmation process for whatever reason.  In
consequence, and pending a change in the rule which may or may not come about, I
have had to take steps on various occasions to deal with cases in which
confirmation has been delayed months and even years.  One sanction has been
dismissal, although dismissal may end up punishing innocent debtors.  An
alternative and more frequent sanction has been to fine counsel for failing to make
the request timely.  This avoids dismissal while sanctioning counsel, who is the
person ordinarily responsible for the problem.  Until the rule is changed either to
provide everyone with the right to ask for a hearing after the deadline has passed,
or to automatically set such hearings based on a review of the file by the clerk’s
office or chambers, fines will apparently have to be the way that I deal with violations
of this rule.

12. The Court has also developed a policy to deal with attorneys or parties who fail to
appear at hearings, either in person or by telephone.  (The policy on telephone
participation in hearings is on the website under “Telephone Hearings”.  One piece
of information not stated in that item is that if you are driving when you are called, I
will expect you to pull over to the side of the road to take and finish the call – and I
will give you time to do that -- regardless of whether you have a handheld or hands-
free telephone system.  The danger in cell phones in cars is not so much in having
to have one hand free as it is in having to have one brain free to concentrate on the
hearing.)  Failure to appear can occur when counsel or the party does not ask to be
called for a hearing and also does not appear physically in the hearing room or
courtroom when the case is called, or when counsel or the party has asked to be
called and then does not answer when I call (whether because counsel gave us the
wrong telephone number, or forgot to take the telephone off “night mode”, or an
unexpected call came in to counsel and took up the line just when I was calling, or
the cell phone battery gave out, etc., unless the fault was the carrier’s, such as the
system going down or the phone service being terminated unexpectedly.)  The
sanction for failing to appear varies with the circumstances, with the goals that (a)
an attorney’s failure to appear should not if possible prejudice the client, and (b)
consistent with numerous Tenth Circuit and United States Supreme Court cases
dealing with sanctions, the sanction imposed should be the minimum needed to
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accomplish the goal of better attendance in the future.  Examples of sanctions
typically assessed are as follows:

a. The usual process for dealing with a failure to appear is the issuance of an
order to show cause (OSC), which OSC will set a preliminary hearing for the
attorney or party to explain why she or he failed to appear, and giving her or
him the option of paying a $100.00 fine and disposing of the matter without
the hearing.  If the attorney or party wants to contest or otherwise explain
what happened, the fine will still be $100.00; the reason for keeping the
figure the same is to not discourage someone from contesting the
imposition of the fine by the threat of a higher fine.  (Compare Blackledge v.
Perry, 417 U.S. 21 (1974).)  In most cases, people have elected to pay the
fine before the hearing takes place.  And most of the hearings have resulted
in the imposition of the fine.  

b. The preliminary hearing may be continued in the absence of the non-
appearing party or attorney, as for example is usually the case with a pretrial
conference in an adversary proceeding, or a final hearing may be set, as is
usually the case with a stay motion. 

c. If the creditor’s attorney fails to appear at a preliminary hearing on a motion
for stay relief, I may deny the motion, figuring that it is cheaper for the
movant’s attorney to refile the motion than pay the fine, although that
probably results in some delay for the creditor (and the debtor).  If the
debtor’s attorney fails to appear at a preliminary stay hearing after filing an
objection, I will issue an OSC for a $100.00 fine.  If the debtor’s attorney
neither files an objection to the proposed stay relief nor appears at the
hearing, I assume that the debtor and the attorney have decided that they are
not going to contest the request for stay relief and that they do not want to
spend the money (or don’t have it to spend) to appear at the hearing to say
that, so that there would be no basis for assessing a sanction.

d. I expect and assume that a fine will be paid by the attorney and that the
attorney will not seek reimbursement, directly or indirectly, from the client.

e. I attempt to apply the sanctions evenly and equally to all counsel or parties,
regardless of whether counsel represents debtors, creditors, a governmental
entity, third parties or whomever.  A review by my chambers has concluded
that the attorneys sanctioned represent virtually the entire spectrum of parties
that appear before me.  The specific treatment may vary somewhat,
because not all parties are in the same circumstances (e.g., failure to
appear at a preliminary stay hearing).  And there are instances in which an
attorney or party will not be sanctioned at all for failing to appear; e.g., at a
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preliminary hearing on the chapter 13 trustee’s objections to payment of
unsecured claims, there will usually be no reason for the debtor’s attorney to
appear, since the outcome of the hearing has no impact on the debtor and
neither the debtor nor the attorney are needed for the preliminary hearing.  Of
course, merely because an attorney or party deems herself or himself
superfluous to a hearing, or vice versa, does not mean that is the case; for
example, if a hearing is set on a motion to dismiss a complaint, the mere
fact that the complainant’s attorney has agreed to amend the complaint does
not mean the attorney can then ignore the hearing, at least until an order to
that effect is entered.

f. If you are thinking about skipping a hearing, keep in mind the Court’s policy
about hearings, both preliminary and final, and agreements between counsel
and/or settlements, which is roughly summarized as follows: hearings will
usually not be put off without an order submitted signed off by all counsel
which resolves the matter at issue, or counsel can appear and read a
settlement into the record (and if only one counsel appears and announces
the terms of the settlement, those terms become the settlement terms and
will bind the non-appearing counsel and client), or counsel can ask for a
continuance at the time of the scheduled hearing (there is no guarantee it will
be granted), or counsel can ahead of time call, show up at chambers or file a
motion asking for a continuance (again, there is no guarantee the motion will
be granted, but not doing things at the last minute enhances the credibility of
the effort).  Note that an agreement between counsel to continue a hearing
does not constitute a “settlement”.

g. If an attorney is not present, I will certainly permit another attorney to step in
for the missing attorney on the spot.  Obviously that would be applicable for
attorneys from the same firm; it is equally applicable for attorneys not from
the same firm.  (So maybe it pays to cultivate good relationships among your
colleagues.)

13. If you settle a case (or withdraw your motion for stay relief, or whatever), bless you. 
You will be doubly and triply blessed, however, if you let us know about the
settlement, withdrawal, etc. so we can take it off the calendar, not have to pull the
file, etc.  And even if you don’t care about the blessing, tell us anyway.

14. On occasion I call up counsel and conduct a (not previously scheduled) hearing that
day, usually about some minor matter that could use immediate resolution or at
least talking about.  Examples are when a party wants to shorten notice and cannot
get the approval of the other side, or discovery disputes.  In those instances, if you
have elected to wear jeans (or some other informal wear, hereinafter “jeans”) to the
office that day, you may certainly wear them over to the courthouse for the hearing. 
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Although my current job requires me (in my opinion) to wear at least a jacket and tie
each workday, when I was an attorney and bicycling to work each day, jeans were
my routine attire in the office.  Counsel should be entitled to wear jeans on any day
in which she or he has no hearings previously scheduled, at least with regard to
proceedings in my courtroom.  Note: I will not construe this rule will to permit any
clothing-optional appearances.

15. The case managers in the clerk’s office are tasked with assuring that cases are
moved along administratively and closed as soon as possible, given the huge and
growing caseloads we have.  And year after year, Congress and the administration
then in office look to “shrink the government” by limiting and reducing Bankruptcy
Court personnel resources.  As part of moving the cases along, each case
manager regularly audits each file.  That audit process is intended to, among other
things, find unresolved motions that need a notice and a hearing, or other items that
need finishing, in order to allow the case to be closed, or to stay on schedule. 
When the case managers find these things that require counsel to do something,
they call counsel and then document the call on the docket.  If you get such a call
from a case manager, please comply with the request promptly.  If you do not, either
the case manager will call again to make the request, or, if the case is one of mine, I
will call.  Neither of us should have to call (again), so be both courteous and smart
by doing what you are requested right away.

16. #   I continue to require that proposed default orders (that is, any order effective
against someone who has not signed off on it, other than orders arising out of a
hearing and reflecting a ruling of mine) recite the date of the filing of the motion, the
date of the mailing of the notice, the date that the deadline passed for objections,
and the fact that there were no objections filed.  I do that because when I first came
on the bench there seemed to be a lot of orders submitted before the deadline had
passed.  That seems to have declined considerably now, perhaps due in part to this
requirement.  And most people seem to have adapted to the requirement easily.

17. *   Proof of insurance by first hearing on stay motion, if the debtor has had 20 days
or so to deal with it – if the debtor cannot show that the debtor has already provided
evidence of the insurance by the time of the first hearing, the Court will usually
modify the stay immediately.  A mere denial in the response to the stay motion that
there is no proof of insurance is not sufficient to avoid an immediate modification of
the stay.

18. *   If you want the Court to consider an exhibit during a trial or other evidentiary
hearing, you will be far better off if you have a copy available for the staff attorney to
refer to and/or follow along during the testimony.  So when you make copies of
exhibits for a hearing, make enough copies for (1) the witness, (2) the judge, (3) the
staff attorney, (4) each (other) party’s counsel, and (5) yourself.  And if you have not



Page 10 of  17

already provided copies to the other side(s) by the time you get to the courtroom,
do so immediately upon seeing the other counsel.  And, when you submit the three
sets of exhibits to the court the day or two before the hearing, deliver them to
chambers, NOT the clerk’s office (who may well file them and not get them to us
right away or at all if they return the extra copies to you).

19. As part of the final pretrial process, I almost always do NOT require the filing of
proposed findings of fact and conclusions of law, or trial briefs.  The reason for this
approach is that preparing briefs and proposed findings and conclusions adds
considerably to the time and expense of the litigation process, and I would just as
soon save the parties and their counsel from having to expend those resources.  By
the time the parties get to trial, the legal issues are usually clear enough, I will have
reviewed the allegations or facts both before the initial pretrial conference and
before the trial itself (and perhaps discussed them at one or more of the pretrial
hearings), and I usually will have at least glanced through the proposed exhibits.  If
you want to submit proposed findings or a brief, particularly the latter, you are
welcome to do so, and I will read the brief before trial (assuming it comes in soon
enough).  The vast majority of hearings take place without any briefs, pretrial or
otherwise, and I don’t recall the last time anyone submitted proposed findings and
conclusions.  If an issue arises which requires briefing, I will ask the parties to
submit lists of cases (or points and authorities) they think are relevant or, more
rarely, briefs, since briefs require so much more work than putting together a list of
cases.  In short, if I think I need briefs or something similar, I will ask; if you want to
submit something regardless, you are welcome to do so; otherwise, don’t worry
about the issue.

20. I also do not routinely set deadlines for filing dispositive motions.  I assume that if a
party thinks it has the basis for getting rid of the trial, it will do so.  The only practical
deadline for filing such a motion is that it needs to be filed far enough ahead of time
for the opposing party to respond and for us to get to it before the trial day arrives. 

21. *   The Court is not required to (and ordinarily does not) conduct oral argument on
motions for summary judgment, so if you are prosecuting or defending one of those,
you need to say everything you want to say in the briefs.  Century Bank, FSB v.
Heritage Park, Inc. (In re Roybal), Adv. No. 99-1216, Memorandum Opinion
docketed November 21, 2000.  Doc. 48.

22. *   E-order protocol: when you submit an order by e-mail, please fill in your signature
line with “/s/ submitted by [your name here] [date of submission]” or even the more
generic “submitted by email”.  This is required by the Bankruptcy Court procedure
set out on the Bankruptcy Court’s website.  And do not hesitate to copy opposing
counsel by e-mail when you send an e-mail message to the Court.
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23. *   Remember that fax signatures are valid.  This has the following consequence:
many people send an order over with a fax signature on one page, and their
signature on the original signature page.  Think about combining those signatures
on the one fax page so as to save my staff (specifically Ms. Anderson) from having
to scan and upload an extra page when she is doing orders.  I certainly don’t have a
problem with putting my signature on a piece of paper that has come out of a fax
machine.

24. Mediation (apparently more accurately known as “settlement facilitation”):
Although I am (off and on) working to set up a formal mediation process with

the help of certain mediation experts, my interim policy on settlement facilitators is
as follows (and subject to change at any moment): I have been informing parties that
if they wish to use a mediator, I will look with favor on approving by order just about
any contractual arrangement that the parties and the mediator may enter (including
provisions dealing with subsequent testimony, maximum immunity possible under
law, etc.), as well as any compensation arrangements that the parties and mediator
may agree on.  With respect to the latter issue, I do not think that counsel should
have to perform mediator functions without compensation.  (In that respect, there
are other perhaps more deserving circumstances in which free services might be
appropriately used, such as debtors unable to afford counsel for some basic
services, to say nothing of services outside the bankruptcy process such as serving
as a guardian ad litem for abused or neglected children or for children in
contentious divorce cases.)  In any event, since a good mediation may well result in
the savings of considerable litigation expenses, it does not seem out of line to
require the parties to come up with a reasonable compensation package for the
mediator.  And of course counsel are reminded that part of the duty of representing
a client well, as set out in the Lawyer’s and Judge’s Creed of Professionalism, 
requires the attorney to see if a reasonable settlement is possible; the “first line” of
settlement obligations falls on the attorney, not the Court or a mediator.  A copy of
the Lawyer’s and Judge’s Creed of Professionalism (enacted in 2001 by the New
Mexico Supreme Court to replace the Lawyer’s Creed of Professionalism), which I
support and attempt to adhere to in my own practice, is attached hereto as Exhibit
2.  The (first) Lawyer’s Creed is incorporated into the local District Court rules at
D.N.M.LR-Civ. 83.9.  As of the date of the compilation of these materials, the
Lawyer’s and Judge’s Creed of Professionalism had not been incorporated into
either the District Court or the Bankruptcy Court local rules.  Nevertheless, I support
the goals and the standards of conduct embodied in the Lawyer’s and Judge’s
Creed, and I expect everyone, including myself, to adhere to the dictates of the
Creed. 

I should add that a while back I took an informal survey of the lawyers
appearing before me over a three or four day period (that is, I asked virtually every
one of the lawyers what they thought – about 30 lawyers in all), and the almost
unanimous view was that their clients would be willing to have a mediation process
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available, even if it were to cost the clients some money to pay the mediator.  This
was the view of attorneys representing the entire spectrum of parties that appear in
bankruptcy court.

Finally, part of the feedback that I received was that attorneys would by and
large prefer someone with at least some bankruptcy experience as a mediator,
rather than someone who was a professional mediator or settlement facilitator per
se.  If you have any feedback on that issue that you want to provide to us, please
feel free to do so, preferably in “writing” (i.e., paper and writing tool delivered by
hand, by fax (you may fax us directly for this purpose – 505 348 2432) or by post
office, or by email). 

25. One of the criticisms that I received from the 2001 edition of the Albuquerque Bar
Association survey was from someone who said that they would come to my court
for a five-minute hearing and spend hours waiting for it to take place.  While I am
unaware of an instance of something that bad happening, I have (and had) been
concerned for some time about getting people in and out of hearings as quickly as
possible.  So we have come up with a set of procedures in an attempt to expedite
your departure from the court:

a. Now that the Furrs case is taking somewhat less time, we will be treating
Mondays as stay days and Tuesday mornings as pretrial conference days. 
We are also scheduling hearings in smaller groups of half-hour increments,
rather than larger groups at one-hour intervals.  We may shortly space the
hearings into one-hour intervals again, but regardless of whether we go to
one-hour increments or half-hour increments, it will be with a smaller number
of cases in each segment.

b. Especially on busy days, we may segue from one half-hour or one-hour
docket call to the next without a break, so that, for example, if you are
standing out in the hall during the 9.00 docket waiting for everyone to come
flooding out before the start of the 9.30 docket, and it is now 9.30 or later,
you had best get into the hearing room immediately.

c. I try to call the cases that have persons there in the courtroom or hearing
room first, and afterward call the cases that have people appearing only by
telephone.  That means that if you are waiting to be called by telephone for a
case, you may well end up being called toward the end of that particular (half-
hour or one-hour) docket.

d. If you have another hearing or a 341 meeting coming up shortly, be sure and
let us know shortly before the docket starts, or, failing that, when we first walk
in to start the hearings.  I almost always am able to accommodate such a
request to hear that matter first or last.
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e. If there is a large group of lawyers on one case, I may try to deal with that
matter first, in order to get the largest number of people cleared out most
quickly.  However, that rule is subject to considerations such as whether
there will also be a large number of people on the phone, whether the matter
will require considerable discussion, etc. – in other words, I try to estimate
whether calling the large group earlier or later on the docket will result in the
most people getting out of the hearing room the most quickly.

f. Contrary to what is done in some other courts, cases involving self
represented or “pro se” parties, including debtors, are treated the same as
all the other cases; that is, if the case is third on the docket, it will be called
third on the docket unless there is some other reason to call it in a different
order.  I believe that self represented parties should not be discriminated
against, or made to feel unwelcome to the “lawyers’ club” (compare C.
Dickens, Bleak House (Signet Classics 1966 edition), pp. 18-23, copy
attached as Exhibit 3), or put at the “back of the line” as a way of
discouraging their presence or participation in the court processes, merely
because they have elected to try this themselves, or (think they) cannot afford
an attorney.  An inevitable consequence of this policy is that other parties
and counsel will occasionally have to spend a little more time at a hearing or
a docket call, since frequently the pro se party’s lack of experience causes a
longer hearing.  (Of course, this result does not obtain solely with
unrepresented parties.)  But given the importance of the justice system
reaching out to serve everyone who comes before a court (see Part 2
below), I think there is no other option within these narrow constraints.

g. If you and the opposing party (or parties) have “settled” or otherwise
precluded the need for discussion of the matter, please say so as quickly as
possible after I have called the case.  That will prevent me from launching
into a discussion of the issues, based on my pre-hearing review of the file,
which in turn will just waste a lot of your time and everyone else’s.  I don’t
mind being interrupted for this purpose.

26. There were also criticisms in the 2001 ABA survey that can be summarized as,
“This guy overrides the rules in order to do ‘equity’,” and “This guy tries to make the
process move more quickly for people by taking shortcuts, but it only adds to the
time that it takes to get cases resolved.”  Again, I am not aware of specific
instances where this has happened, but we are now watching for potential
instances of this.  In any event, if you are aware of an incident that fits this
description, or indeed of any incident that should or should not have occurred in my
courtroom or chambers, please feel free to inform me, anyone on my staff, or
Norman Meyer or Margaret Gay directly.  I promise there will not be any retaliation.
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27. On the chambers’ web page, I maintain a list of stocks and other interests that I and
my spouse and child own or otherwise have an interest in.  And in the clerk’s office
at the intake counter is a hard copy of that list, updated each time there is a change
in those holdings.  Canon 3.C of the Rules of Conduct for United States Judges
(mostly codified at 28 U.S.C. § 455) requires me be familiar with the interests that I,
my spouse or my minor children own.  The reason in turn for this is to ensure that
there are no violations of the rule that absolutely forbids me to sit on or make any
decisions in litigation in which I hold any “financial interest,” including an ownership
interest of any size in any of the parties to the litigation.  (And “parties” includes any
subsidiaries or parents of a party, so that, for example, when I owned General
Electric Company common stock, I was precluded from hearing anything in which
GE’s subsidiary, General Electric Credit Corporation, was a litigant.)  These
financial disclosure lists help me keep track of those interests.  They also are
intended, perhaps primarily intended, to allow everyone in the litigation (and every
other person on earth as well), to determine for themselves whether I have a
financial interest in the litigation. So, what this means is that you should periodically
consult that list, particularly before or shortly after you file an adversary proceeding
or contested proceeding, to ensure that you don’t have to do something like retry
part or all of your case before another judge.  (A number of years ago the parties to
a class action against General Motors, found themselves without the judge who had
presided over it for the past several years, because the judge or someone in his
family owned just a few shares of GM stock.  All the institutional history the judge
had accumulated was unavailable to the parties, and they and the new judge had to
start over again.)  The AO is working on some software that is designed to catch
those conflicts as soon as the adversary proceeding (or other matter) is filed, but
how soon that software will be available, and how effective it will be once it is in use,
is anyone’s guess.

28. Also on the website are copies of my financial disclosure statements required by
the Ethics Reform Act of 1989, which every United States judge and other (upper
level?) federal employee is required to file in May of each year.  There is a PDF
copy of each disclosure statement I have filed since I got on the bench (August
1998).  The other way to get hold of a copy of any one or more of these is to
communicate with the AO, which for security reasons is required to obtain from you
your identity, purpose in seeking the document, etc. before turning over to you a
copy of the document.

PART 2: SOME THOUGHTS ABOUT THE JUDGING PROCESS AND POSTERITY

Among the paramount concerns I have is the need to get it right at the trial court



1 “Whenever decisions of one court are reviewed by another, a percentage of them
are reversed.  This reflects a difference in outlook normally found between personnel
comprising different courts.  However, reversal by a higher court is not proof that justice is
thereby better done.  There is no doubt that if there were a super-Supreme Court, a
substantial proportion of our reversals of state courts would also be reversed.  We are not
final because we are infallible, but we are infallible only because we are final.”  Brown v.
Allen, 344 U.S. 443, 540 (1953) (concurring opinion of Mr. Justice Jackson).
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level, and to help get it right at the appellate level.1  The further up the appellate level one
goes, the more that appellate court becomes in effect the court of “last resort”.  But for
many people, who will only be able to afford one hearing (if that), the court of last resort
practically speaking is the trial court; that is, the bankruptcy court.  If I don’t get it right in
these cases when there will be no appeal, justice will not have been done.  See paragraph
3(c) in Part 1 above.

Even for those hearings in which there is likely to be an appeal, it is important for
me to make the findings of fact and the reasoning, legal and otherwise (including the
underlying assumptions and policy considerations) as clear as possible, so that the
appellate court (particularly the newly graduated inexperienced law clerk who may be
doing much of the work on the appeal) will clearly understand my decision.  That way the
appellate court can truly make a decision on the merits, rather than on what I did not
decide.

I also have a deep concern for the court system itself as an institution.  Every
society, to survive, needs a means of resolving disputes “peacefully”.  As a society, we
have evolved the court system as our primary mechanism for resolving disputes that the
parties cannot resolve on their own.  This is a system that works only because the vast
majority of people voluntarily comply with court orders and judgments, and they do so out of
respect for the system.  If that is ever lost, this society will be in very deep trouble;
metaphorically, the foundations of this republic will be endangered or even destroyed.  In
consequence of that fact, my duty as a judge is to ensure that everyone who comes in front
of me walks away believing, indeed convinced, that he or she got a full, fair, careful and
courteous hearing, regardless of whether that person won or lost, regardless of the quality
of the attorneys (or no attorneys), and regardless of my busy schedule.  (In this connection,
an attorney/mediator related the story of a successful mediation of a case (not one of
mine) at the appeal stage.  At the end of the process, one of the parties told the mediator,
“You are the first person who listened to me.”  The mediation was clearly successful; the
rest of the process appears to have been markedly less so.)

Given the foregoing considerations, a healthy amount of humility on my part and on
the part of any judge – all judges – is both useful and becoming.
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Related to this and to the concern for the institution of the courts is the injunction not
to question the functioning of the system or the honesty of the other professionals unless
there is some evidentiary basis for doing so.  For example, in the Furrs case, an attorney
at a hearing alleged that the way a motion was filed suggested a conspiracy between the
debtor and the secured creditors to funnel all the money to the secured creditors and make
sure none of the employees or unsecured creditors got paid.  (The attorney shortly
thereafter retracted the allegation, in open court, when I asked what the evidentiary basis
for the statement was.)  I was concerned about the statement because Furrs was a case
which drew, for this state, a lot of media (particularly newspaper) coverage, and a
newspaper reporter was at that hearing.  The media has no constitutional or statutory
obligation to be fair in its coverage, or even accurate.  And in fact there were instances in
the reporting on the Furrs case in which the media honored its lack of an obligation to be
fully accurate.  The Furrs case was a major court experience for thousands of employees
and other creditors (whether they specifically appeared in court or not), affecting their
opinions about the courts in general and the way justice is administered.  And for the vast
majority of people who knew much of anything about the Furrs case, their source of
information and opinions was little else than the media.  So what was said in court, by
anyone, was important.

There are several corollaries to this concern about the system and how it is
perceived by its users.  Clearly one corollary is that we need to work on improving the
system constantly.  It is not overstatement to say that improving the system is a matter of
preservation of the nation and perhaps of the species. And that duty applies to everyone
who participates in the system.  For that reason, we welcome any comments or
suggestions you may have about how we can better manage the court process and
increase the parties’ satisfaction with and confidence in the system.

Another corollary is that no one ought to be afraid to tell a judge (respectfully) that
the judge is wrong about something, whether it is a point of law, or a fact in evidence, or
how something is being done in or out of court.  I certainly acknowledge that there is a not-
so-subtle power imbalance between judge on the one hand and lawyer and/or party (or
court staff, for that matter) on the other hand.  But unless we judges are willing to listen
graciously and openly to disagreement and criticism, even embarrassing criticism, we will
leave the perception that the system relies more on the power of the gavel than on the
power of reason and compassion.

And in that vein, I recognize how hard it is to be a lawyer, a good lawyer.  In fact, as
the time that I left being a lawyer and took the bench recedes further into the past, I
appreciate more just how hard it is to practice law well.  (Another way of saying that is that
as each day goes by, I realize how lucky I am to be on the bench.)

Finally, at the risk of getting a bit grandiose (although I firmly believe this), all this
stuff about the administration of justice and about the research that shows that the highest
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indicator of satisfaction with a judicial system is people’s sense that they were carefully
listened to and treated fairly, is important for another reason, besides the preservation of
our republic.  This process of fairness and transparency is what a number of us judges in
the United States are advocating in other countries around the world, under the aegis of
the Rule of Law programs which we participate in.  Why do we care about the Rule of Law
in United States, Russia and everywhere else?  Why should you care?

One reason is the hope that people come to accept this peaceful mechanism as the
way to conform behavior and resolve disputes, a model of behavior that is largely
accepted in the United States but is not happening in many places throughout the world. 
And if enough individuals come to accept this process and affirm it, then nations, which are
collections of persons, may apply the same methodology to resolving their disputes, both
internally and externally.

The veneer of civilization is quite thin.  We saw that in spades last century (not to
exclude previous centuries, of course), in which there were numerous breakdowns of
civilization and massive human rights violations, including, to mention only a few, the recent
genocide in Rwanda; the slaughter of millions in Kampuchea; the expulsion of the
Armenians from Turkey; Nazism in Germany (a country that was considered so civilized
that what happened would have been unimaginable had it not actually happened) and the
destruction of millions of people that accompanied it, including the holocaust; the Cultural
Revolution in the People’s Republic of China; and Stalinism in the former Soviet Union in
which one man (with a lot of help) was responsible for the murders of tens of millions of
people.  Indeed in the United States (albeit on a much smaller scale and against a
backdrop of steadily improving human rights), we had, among other embarrassments, the
Japanese American cases, a signal dereliction by the United States Supreme Court of its
duty to those persons, to the nation and to the Constitution.

But if what happens is that people internalize the rule of law (including the
recognition of human rights) as the process for resolving conflict as individuals and as
nations, that will strengthen this fragile thing we call “civilization” and maybe, with
(considerable) luck, we will not repeat in the 21st century what happened in the 20th century.

And that is why it is important for us judges to talk about the rule of law, and about
what it is that I and my colleagues around the world do and stand for, and why I very much
appreciate the opportunity to communicate with you.


















