ABI Webi nar: The Judges’ Perspective on BAPCPA
Sept enber 22, 2005
Judge Janes Starzynski Notes!?

Uility paynents:
STARZYNSKI , HOUSER

8§ 366 has been nodified in a major way by the addition of
subsection (c). Basically that section provides that:
1) to keep service in place the utility nust be provided
“adequat e assurance of paynment”, which essentially is cash
(and explicitly is not an adm nistrative priority claim,
unl ess the utility agrees otherw se;
2) essentially the utility gets to say how nmuch cash
constitutes “adequate assurance of paynment”, unless the debtor
gets the court to order otherwise. |If there is a postpetition
di spute about how nmuch needs to be paid, the debtor probably
has to get a court hearing and a decision extrenely quickly,
given that the utility can cut off service within 20 or 30
days (conpare (b) with (c)(2)). (This will be another one of
t hose situations where the court will be required to act
qui ckly, although there is no statutory provision on this
simlar to 8 1112(b), which mandates a hearing on a notion to
convert or dism ss a chapter 11 case within 30 days of the
filing of the motion.) Nothing in the statute limts the
utility s right to cut off service after thirty days in a
chapter 11 case (see item (4) below) sinply because the
trustee or the debtor in possession is in the process of
getting the adequate assurance paynent | owered;
3) in a hearing on the issue of “adequate assurance of

1 Author’s notes: | prepared the follow ng notes for the
topics | addressed. They do not include the thoughts (except
as noted) of other speakers; for that, you need to listen to
the broadcast. The notes are arranged in the order in which
the topics were addressed or were listed to be addressed
during the Webinar. The nanmes acconpanying the topics
identify the judges primarily responsible for addressing the
i ssues. The reader (or listener) is welcone to quote back to
me anything in these notes or ny presentation; just be aware
that | reserve the right to disagree with nyself (and you),
especially if further study of the |aw and a cl ose exam nation
of the pertinent facts suggests | got it wong this first tinme
around. Judge Janes StarzynskKi
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payment”, the court is not allowed to consider as even a
tenporary renmedy the availability of an adm nistrative expense
priority, or the debtor having been a nodel custoner
prepetition;

4) in a chapter 11 case, if the utility does not receive
“adequat e assurance of paynent” during the first 30 days of
the case, the utility can cut off service, w thout notice and
wi thout a stay order (no nmention of this in 8 362).

| ndi vi dual s doi ng business in a chapter 13 will not face this
problem and in the larger chapter 11 cases the debtor in
possessi on will undoubtedly have anticipated this threat; on

the other hand, the small chapter 11 debtor in possession nay
wel |l get taken by surprise if it does not think of and
specifically address this problem O course, nothing in the
statute purports to overrule any state |laws or regul ations
that govern utilities, including any requirenents that a
utility give notice before cutting off service; and
5) the utility can set off a prepetition deposit, wthout
notice and without a stay order (no nention of this in § 362).
Clearly this statute puts the utility in a better
position than perhaps any other entity in the case, including
secured creditors.

Smal | dol |l ar preference cases:
STARZYNSKI , RHODES

The applicable statutes are 11 USC § 547 and 28 USC §
14009.

Congress effected several changes, but three main ones
that we are concerned with: DePrizio reformrevisited,
ordi nary course of business defense nade easier for
def endants, and limtations on the collection of small debts.

New 8 547(i) fixes definitively the Deprizio “problent by
making clear that if a preferential paynent to an “outsider”
for the period from 91 days to one year is avoi ded because of
benefit to the insider, only the insider is |liable to pay the
trustee. This section seens pretty clear. And it becane
effective on April 20, 2005, including as to all pending
cases.

8 547(c)(2) — the ordinary course of business defense -
has been nodified to considerably ease the defendant’s burden.
Previously the statute required the defendant to prove al
three elenents of the defense: (A) the debt was incurred in
the ordinary course of business of the debtor and the
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def endant (this one is usually easily proved and is therefore
seldomlitigated), (B) the repayment was in the ordinary
course of business or financial affairs as between the two
parties (“subjective test”) and (C) the repaynent was in the
ordi nary course of business for that industry (“made according
to ordinary business ternms”) (“objective test”). Now, the
creditor needs to prove (A) and either (B) or (C). This
section also seens pretty clear.

This is a huge benefit for defendants, obviously. An
addi tional benefit to defendants is that proving the industry
standards often required an expert w tness, not just an
enpl oyee who descri bed how his or her conpany does business or
an enmpl oyee who descri bes what his or her conversations have
been with other people in the industry (hearsay). Most of the
current case law wll still be useful, including particularly
t hose cases that define the standards that vary so
significantly fromcircuit to circuit on what it takes to neet
each of the two tests. That is especially the case for the
obj ective test (former 8 547(c)(2)(C), now contained in §
547(c)(2)(B)).

Taking all the cases in which these two tests have been
litigated over the |ast 15-20 years, far fewer of them would
i kely have been |itigated under this new standard. So maybe
we can look forward to less litigation where ordinary course
of business is a defense. On the other hand, there nmay be a
nunber of cases that will now be litigated because the
def endants think they m ght be able to make a show ng on at
| east one of the two tests (subjective or objective) where
bef ore they woul d have thought the odds were too long to
prevail on all three tests.

The smal | debt provisions.

8547(h) forbids a trustee from avoi ding a paynment that is
part of an alternative repaynment plan worked out with the help
of an approved non-profit budget and credit counseling agency.

28 USC § 1409(b) formerly limted a trustee to suing a
defendant in the district in which the defendant resided if
the trustee sought recovery of a noney judgnent or property of
<$1m or a consuner debt of <$5m The $Imlimt for recovery
of a noney judgnment or for property remains. However, the
consuner debt collection limt has now been raised from <$5m
to <$15min the statute. And a trustee nmust now sue a
defendant in the defendant’s hone district if the debt is non-
consuner and is <$10m and if the defendant is not an insider.

Note that 8 328(a) now allows the trustee to hire
prof essionals “on a fixed or percentage fee basis”, which
exactly descri bes how many coll ection attorneys work. Already
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we see a nunber of alleged credit card fraud cases brought by
coll ection attorneys; there is no reason to think that those
attorneys and others will not be available to pursue these
coll ection actions around the country. |In consequence, the
nunmber of out-of-district collections actions by the trustee,
attributable to the Ilimtations on ambunts and venue, nmay not
decrease, or may decrease |l ess than antici pated.

8547(c)(9) has a new defense in a case filed by a debtor
“whose debts are not primarily consuner debts” if “the
aggregate value of all property that constitutes or is
af fected by such transfer is less than $5m” The | anguage
tracks (c)(8), which has been there for a while, that provided
a defense in individual consuner cases for $600, so that case
| aw ought to be instructive. Because this is a defense, the
def endant has the obligation to prove the ambunt owed is | ess
t han $5m al t hough when trustee proves up the case in chief,
there will obviously have to be some proof of the ampbunt owed.

This provision squarely raises the issue of the trustee’'s
obligation to take into account “obvious” affirmative defenses
before filing the conplaint and to account for those obvious
affirmati ve defenses when filing the conplaint; e.qg., the
obligation to not just add up all the paynents within 90 days
and sue on that figure but to also take into account, as an
exanpl e subsequent new val ue for product supplied within 90
days — 547(c)(4). |If you don't do that in the Tenth Circuit,
you may well be in violation of Rule 9011. See Wite v.
General Mtors Corp, Inc., 908 F.2d 675, 682 (10" Cir. 1990),
cert. denied 498 U.S. 1069 (1991): “Part of a reasonable
attorney’s prefiling investigation nust include determ ning
whet her any obvious affirmative defenses bar the case.” (In
this case, it was the refusal to investigate whether there was
a rel ease when the conpany’s |awer told the plaintiff’'s
attorney ahead of tinme there was one.) (The White v. GVC
standard has been adopted in other jurisdictions: EDIC v.

Cal houn, 34 F.3d 1291, 1299 (5'" Cir. 1994) (Rule 11); Matter
of Excello Press, Inc., 967 F.2d 1109, 1113 (7t" Cir. 1992)
(Rule 9011); Snyth v. City of QGakland (In re Brooks-Hamlton),
329 B.R. 270 (9'" Cir. BAP 2005) (citing EDIC v. Calhoun) (Rule
9011); Matsushita Electronics Corp. v. Loral Corp., 974 F
Supp. 345, 358 (S.D.N. Y. 1997) (Rule 11); Berger lIndustries,
Inc. v. Artwork Products, Inc. (In re Berger lndustries,

Inc.), 298 B.R 37, 42 (Bankr. E.D.N. Y. 2003) (Rule 9011).)

The generally effective date of the new |l egislation is
Cct ober 17, 2005, but if you have a case filed, say, October
2, 2005 and a preference action brought October 1, 2007, do
the current Code provisions or the “new Code provisions
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apply? The lead article in the June 2005 ABI Journal sets out
the argunents on each side.

| ncreased cash needs:
STARZYNSKI , HOUSER

The need to pay for utility service with cash, coupled
with the utility’s huge advantages in saying how nuch cash it
wll require, and the consequences of not paying all the cash
requi red, means the debtor or trustee likely needs to have a
| ot nmore cash avail abl e (whet her through DI P financing or
ot herwi se) on the petition date or shortly thereafter than
before. This requirement will vary with the debtor: a famly
filing a chapter 13 case nost |likely won’t need to worry about
it; a mning conpany will need to deal with this problemfront
and center, and probably before filing the petition, so that
it wll know how nuch noney it is likely to need fromthe
| ender in order to keep the utilities on.

To the extent that the revised reclamtion standards
result in a nore than theoretical benefit to reclamation
creditors (given the priority of the secured creditor’s lien
over any conpeting rights of the reclamation creditor), the
estate may need nore cash. And if the debtor had hoped to put
confirmation and | ease assunpti on paynents nore than twenty
nmonths into the future, it may have to have the cash sooner.

There may al so be the need for nore attorney fees,
especially in smal|l cases, to deal with energency utility
notions, motions to dism ss which the U S. Trustee is required
to file when a nonthly operating report is late, etc.

Cur bi ng KERPs:
STARZYNSKI , HOUSER

The particularly relevant provisions are in 88 503(c) and
548(a).

A KERP is a key enpl oyee retention plan. The idea behind
t he addition of subsection (c) to 8 503 was to nake it very
unlikely that the estate would be able to retain certain
managenent enpl oyees by neans of a bonus or extra paynents of
sonme sort. Congress certainly acconplished that goal, by
preventing adm ni strative expense paynents to any nenber of
managenent beyond what was the usual conpensation (or | ower,
dependi ng on what non-managenent personnel are getting paid),
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ei ther prepetition or postpetition. Some form of bonus can be
paid if certain extrenely rigorous conditions are net,

i ncludi ng apparently a bona fide offer from sonme other entity
to go work for that conpany at equal or better rates of
conpensation. The sanme applies to severance pay for the key
enpl oyee.

Add to the foregoing the new parts of 8 548(a), which
allows the trustee to go after prepetition paynents to the key
enpl oyee as fraudul ent transfers, and the effective date of
this provision to all cases filed on or after April 20, 2005,
and it is clear that Congress has painted on the back of
debtor’s managenment a big bull’s eye.

Attorney requirenents re “debt relief agency”.
RHODES, STARZYNSKI

The applicable Code sections are 88 101(3), (4A), (12A),
and (41); 526; 527 and 528.

“Debt relief agency” (“DRA") is defined in 8101(12A) as

any person [8101(41) defines to “person” to include
“individual, partnership or corporation”]

who provides any bankruptcy assistance [8§8 101(4A) defines
“bankruptcy assistance” as “any goods or services sold or
ot herwi se provided to an assisted person with the express
or inmplied purpose of providing information, advice,
counsel, docunment preparation, or filing, or attendance
at a creditors’ neeting or appearing in a case or
proceedi ng on behal f of another or providing | egal
representation with respect to a case or proceedi ng under
this title”]

to an assisted person [8§8 101(3) defines “assisted person” as
“any person whose debts consist primarily of consuner
debts and the val ue of whose nonexenmpt property is |ess
than $150n]; the ‘consumer debts’ limtation probably
means that, practically speaking, only individuals wl]l
be assisted persons. Congress clearly intended the term
‘assisted person’ to include debtors, but reading the
| anguage literally or “plainly” (as in Lame v. UST), the
definition of ‘assisted person’ also describes certain
creditors. So if an attorney, for conpensation, provides
advice to a creditor who is an individual with nostly
consuner debts and not too nmuch property, that attorney
becomes a DRA. And it is probably the case that a
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t housand-|l awer law firmw th offices around the world
who has one attorney that provides advice to a recently
di vorced person about the ex-spouse’s threat to file
bankruptcy (a likely creditor that would qualify as an
‘assi sted person’, as Judge Rhodes notes), and accepts a
$100 fee for the advice, is also a DRA. On the other
hand, an attorney presumably could avoid being a DRA if
the attorney only deals with “high-end” debtors; i.e.,
debt ors whose nonexenpt property exceeds $150m or whose
obligations consist primarily of business debts. Note

that, literally, the property of a corporation or
partnership is “nonexenpt”, and in any event neither are
likely to have nmuch consumer debt. Note also that

“nonexenpt property” does not nean “equity”, so that if
t he individual owns a $250m home with a $240m nort gage
against it in a state where the maxi num honest ead
exenption is $60m the individual is not an “assisted
person” and therefore providing advice, etc. to that
person would not by itself require designation of the
attorney as a DRA. (Maybe the | esson here is that if you
deal with poor or |ower mddle-class people, whether they
be debtors or creditors, you have to call yourself a
DRA. )
in return for the paynment of noney or other val uable
consi derati on,
or who is a bankruptcy petition preparer under section 110,
but does not include [501(c)(3) entities, Colliers, the |ocal
bank or credit union and its subsidiaries and affiliates, et
al . ].

8 526 inposes duties and restrictions on DRAs, including
to exercise reasonable care to ensure that the debtor makes no
untrue or m sleading statement. (This is probably a
requi renent already.) Another obligation is not to advise the
client to incur nore debt in order to pay fees to the attorney
or a petition preparer to file the case (on its face what
everyone’s expectation is now, except what if the debtor
pl anned to borrow the fees froma relative, which is one of
Judge Rhodes’ exanples) or “incur nore debt in contenplation
of [the prospective debtor] filing a case under this title”.
(What of bankruptcy planning as allowed by the |egislative
hi story of 8 522 by taking out a nortgage for the nonexenpt
equity in a honme to put into an exenpt IRA?). 8 526(c) has
penalties for “intentionally or negligently” violating 88 526,
527 and 528 or for failing to file any required docunent,
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particularly if the result is that the case is disni ssed or
converted. For exanple, the debtor can recover the |ost fees,
actual damages and attorney fees and costs, which essentially
makes the process a quick |legal mal practice action. 1In
addition, the DRA can be subject to an injunction or paynent
of damages in an action brought by, anong others, the state
attorney general, and the U S. District Court would have
concurrent jurisdiction (with a state court, or tribal court,
or the Bankruptcy Court?) to entertain such an action.

§ 527 sets out the disclosures a DRA nust make, and § 528
i nposes various obligations on the DRA if it is going to
charge for services to an assisted person, including the
requirement of a witten contract and adverti sing
requi rements.

Debtor attorney certification requirenments:
STARZYNSKI, RHODES

The applicable provisions are in new 8 707(b)(4) and (5),
and in 8§ 524(k) and (m.

The “abusive filing” provisions are in 8 707(b)(4) and
(5), which nmeans it applies in chapter 7 cases. And (b)(4),
for debtors, appears to apply to attorneys only, not the
debtor — conpare to Rule 9011 that applies to unrepresented
parties as well.

Addr essi ng m sbehaving creditors first, 8 707(b)(5)
provi des for sanctions for a “party in interest” that files a
notion to dism ss or convert which is denied and the court
finds a violation of Rule 9011. (This specific provision
concerning Rule 9011 does not apply to a small business
creditor with a claimof less than $1m) The court can al so
award sanctions if it denies the creditor’s notion but does
not find a violation of Rule 9011, but the limtations inposed
on the award of sanctions against creditor counsel in that
circunstance are so nunerous and strict that very seldomwl|
creditor counsel be sanctioned w thout having violated Rule
9011.

Concer ni ng debtor attorney conduct:

(A) The court may, on its own notion or the notion of a
party in interest, order the debtor’s attorney (but not the
debtor — to its credit, the statute departs fromthe
tradi tional approach of visiting the sins of the |awer on the
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client) to reinburse the trustee for costs and attorney fees
in prosecuting a 707(b) nmotion if (1) trustee files a notion
to dism ss or convert under 707(b), (2) the court grants the
nmotion, and (3) the court finds that the action of the
attorney in filing the chapter 7 case violated Rule 9011. The
assessnment of a sanction nust be done in accordance with the
procedural protections of Rule 9011(c).

(B) The court can also, on its own notion or the notion
of a party in interest, assess an appropriate civil penalty to
be paid to the UST or Bankruptcy Adm nistrator, if the court
finds a violation of Rule 9011. This assessnment is in
addition to, not as an alternative to, the award of costs and
attorneys fees pernmitted by the precedi ng paragraph (A).

There is no requirenment of conpliance with Rule 9011(c).

(C) This section applies when an attorney signs a
“petition, pleading or witten notion” (as both are defined in
Rul e 7007 presumably — so what about filing a response to a
nmotion for stay relief or filing a claimobjection? — those
are not part of 8 707(b), but perhaps the “pleadings” that a
chapter 7 attorney files in the case as such arise out of Rule
90147?), and it sets out requirenents that somewhat resenble
portions of Rule 9011 but are clearly not the sanme. Case |aw
for both Rule 11 and Rule 9011 nay be generally rel evant, but
the differences in | anguage between the two rules on the one
hand and the statute on the other hand nmay also turn out to be
significant: e.qg., the statute requires a “reasonable
i nvestigation” vs. the rules’ requirenents of a “reasonabl e
i nvestigation under the circunstances”; and the statute
requires that the pleading be “well grounded in fact” vs. the
rules’ requirenent that “the allegations and other factual
contentions have evidentiary support or, if specifically so
identified, are likely to have evidentiary support after a
reasonabl e opportunity for further investigation or
di scovery.” The statute seens to inpose a tougher or | east
| ess nuanced standard.

And the last part of subsection (b)(4)(C) says that the
attorney’s signature is a certification that the attorney has
determ ned that the petition “does not constitute an abuse
under paragraph 1 [dism ssal for abuse].”

(D) The signature of the attorney on the petition
constitutes “a certification that the attorney has no
know edge after an inquiry that the information in the
schedules filed with such petition is incorrect.” This
portion of the statute presents a host of questions: What
about schedules filed after the petition is filed? Wat if
the attorney enters the case for the debtor after the petition
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is filed? What about unbundling services, an increasingly
common phenonmenon? What is the duty of inquiry — to visit the
house of the debtor and | ook at (and perhaps eval uate) the gun
coll ection? — since when is an attorney necessarily conpetent
to do that? WIIl there be a cottage industry of real estate
agents doi ng $50 wi ndshield apprai sals, pawn shop owners
doubling as jewelry and el ectronic gear appraisers, etc.? And
will all this lead to higher attorney fees for chapter 7
filings and therefore nore pro se cases?

There has been a problemw th sonme debtors’ attorneys,
clearly, not doing their jobs. But the people nostly getting
hurt by those attorneys were debtors, not creditors, and in
any event, there could have been a nore targeted sol ution had
Congress taken the tine and sone advice fromthose folks in
t he trenches.

The debtor’s attorney certification provisions for
reaffirmations are in 8 524(k) and (m. The attorney nust
certify, anong other things, that the reaffirmation “does not
i npose an undue hardship on the debtor or any dependent of the
debtor”. 8 524(k)(5). “Undue hardship” is presuned (although
the presunption can be rebutted) if the debtor’s nonthly
budget shows that inconme does not exceed expenses by at | east
t he amount of the nonthly paynment being reaffirnmed. § 524(m.
| f undue hardship is presuned, the attorney nust also certify
that in the opinion of the attorney, the debtor is able to
make the paynent. 8 524(k)(5). (The “undue hardship”
provi sions don’'t apply to debts owed to credit unions.)

In some ways, this is a good provision; it m ght get the
attorneys who willy nilly approve reaffirmations to think a
bit nmore before they sign off on the debtor’s reaffirmati on of
the $63m debt for the girlfriend s Lincoln Navigator. (Real
exanpl e taken from actual case file.) On the other hand, what
happens when the paynents are not made? Can the attorney be
sued on a claimof fraud, negligence, strict liability,
contract, a Rule 9011 violation or perhaps the sanme basis of
liability that parties rely on when they obtain an opinion
letter fromthe attorney on the other side of a transaction?
W Il the action against the attorney be brought in the
bankruptcy court or in state court, before a state court judge
who works without a clerk, is swanped with cases and
understands little of the Code? And the issue is not just
wi nning or |osing, of course, but the threat of having to
def end the case and incur those costs. WII| debtor attorney
mal practice premuns go up? WII there be fewer conpetent
debtor attorneys in practice as a result?
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Personal property options, or the “fourth option” (retention
only) and secured | oans.
BUFFORD, STARZYNSK

The operative sections are 88 521, 524(k) and 362(h).

The requirement of electing treatnment of secured loans is
now not limted to “consunmer” debts, so it can include, for
exanpl e, business debts for equipment. One result of this
change may be that the “fourth option” may get raised nore
often now. It is |imted to individuals, but, for the nost
part, it is not limted to chapter 7 cases.

G ven what Congress was apparently trying to do and how
the statute ended up, Lam e v. UST (2005) would seemto be the
Suprene Court case nost on point for interpreting the statute.

To begin with, Congress did not change 8 521(a)(2)(A).
That subsection still gives three options to the debtor who
does not surrender the collateral: retain, redeemor reaffirm
So by the literal ternms of the statute the debtor can retain
the collateral w thout doing either of the other two options.
It would therefore seemthat the prior cases such as In re
Boodrow, 126 F.3d 43 (2" Cir. 1997), Price v. Delaware State
Police Fed. Credit Union (In re Price), 370 F.3d 362 (39 Cir.
2004), In re Bel anger, 962 F.2d 345 (4" Cir. 1992), MC ellan
Fed. Credit Union v. Parker (In re Parker), 139 F.3d 668 (9t
Cir. 1998) and Lowry Fed. Credit Union v. West, 882 F.2d 1543
(10th Cir. 1989), which allowed the “fourth option”, are stil
good at | east as far as the results they reached.

I nterestingly the proposed new formallows this election to be
made: it provides four choices, in a horizontal |ine:
surrender, retain, redeem reaffirm (O course, the form
cannot govern the statute.)

§ 521(a)(2)(B) nmerely changes the tinme in which the
debt or nmust perform the announced intention.

8§ 521(a)(2)(C) is also unchanged except that it refers to
§ 362(h).

8§ 521(a)(6) is new. It is limted to individuals in a
chapter 7 and to creditors with an “allowed” claimfor the
“purchase price” secured in whole or in part by persona
property, and says the debtor “shall ... not retain” if the
debt or does not redeemor reaffirm But the (presumbly
excl usive) penalty for failing to redeemor reaffirmis
specified in the statute, and that penalty is a nodification
of stay (with the exception that if trustee sees value in the
asset, he or she can file a notion, provide adequate
protection to the creditor, etc.).
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8§ 362(h) is new It is limted to individuals but unlike
8§ 521(a)(6) there is no limt on the chapter. 8§ 362(h)
term nates the stay as to personal property securing a claim
in whole or in part (without the qualifiers of the claimbeing
“all omed” or for the purchase price), if the debtor retains
the property and does not redeemor reaffirm (unless the
debtor offers to reaffirmon the original terns and creditor
refuses).

8§ 521(d) is new, Congress provided the extra incentive
(or punishnment) that if the debtor does not conply with 88
521(a)(6) or 362(h)(1) or (2) by reaffirm ng or redeem ng, the
i pso facto clauses of the underlying agreenent becone
ef fective agai n.

Finally, a portion of the required reaffirmation
di scl osures recites “Even if you do not reaffirm and your
personal liability on the debt is discharged, because of the
lien your creditor may still have the right to take the
security property if you do not pay the debt or default on
it.” § 524(k)(3) (toward the very end of the subsection).

In summary, the statute explicitly provides for the
“retention only” option, and then sets out a set of
consequences for electing that option. The “fourth option” is
clearly still there in the jurisdictions where it existed
before, and it may now be there for jurisdictions that did not
previously allowit. And although it is probably the case
that the days of issuing an order which in effect told the
creditor to keep hands off the vehicle as |long as the debtor
was current on paynents and insurance, are gone, the required
| anguage of 8§ 524(k)(3) quoted in the precedi ng paragraph
suggests nmaybe those days have not altogether disappeared. In
any event, what happens when the stay is termnated as to the
property is probably no | onger the business of the bankruptcy
court but likely falls into the lap of the repo man and the
state court judge.

“Chef’s choice” -- what will be the biggest change resulting
fromthe new | aw. STARZYNSKI view

A. VWhat the District of New Mexico is considering doing
about automatic dism ssals under 8 521(i): The clerk’s office

will reviewthe file and determne if all the docunents are
there, not necessarily the sufficiency of one or nore of the
docunments (e.qg., the case manager will not | ook to see if the

debtor has filled in the bottom of new Schedule | and J about
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any anticipated changes in inconme or expenses in the future).
The clerk’s office may send a notice to the debtor of the
possibility of a dism ssal of the case due to deficient filing

10- 15 days before day 46. |If the deficiency still exists on
day 46, an order over a judge's signature will be entered on
that day (or maybe day 47), just l|like the order of discharge
in a chapter 7 case; it will be an actual order that concl udes

the case and not nerely a docket or bookkeeping entry.

B. As a result of the increasing fees that debtors’ counsel
wi Il have to charge, the percentage of pro se filers wll

i ncrease substantially, and the courts, and represented
parties, will find court dockets considerably nore congested.
The work of the clerk’s office and the judges will increase
substantially relative to the nunber of cases that are fil ed.
Court personnel, judges, attorneys, and trustees will have to

exerci se consi derabl e patience and mai ntai n consi derabl e
respect for the increased nunbers of pro se parties.

C. The court already faced a nunber of situations where it
had to conduct hearings quickly. The nunber of those
hearings, and the requirenment of decisions within specified
short tinmes, has increased: the requirenment that the court not
only hear but also decide a stay notion within sixty days (8§
362(e)(2)) (although this was already |argely being done), the
need to conduct and make a decision shortly after conducting
an enmergency hearing on adequate assurance of paynent to a
utility (8 366), the requirenment to conduct a hearing on a
notion to dism ss a chapter 11 case and decide within fifteen
days thereafter (8 1112(b), the potential need to conduct a
hearing in order to issue (or not issue) an order declaring
that the case has been dism ssed pursuant to 8§ 521(i), and

ot her provisions that, for exanple, deal with the snall
business limtations.
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